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THE RULE OF EXEMPLARY DAMAGES IN WISCONSIN 
I 


The doctrine of exemplary damages was established in Wisconsin 
by the case of McWilliams v. Bragg’ in which the court said: “The 
rule of damages in action for wilful torts and especially for personal 
injuries, is not confined to mere compensation .... but may extend 
to and embrace whatever the jury may consider a suitable satisfac- 
tion as against the defendant, so as to operate not only as an example 
but to some extent as a punishment.” The doctrine has since been 
followed? and may be said to be firmly established, although, had the 
question been presented as a case of first impression to the Court 
as constituted in 1877-78, the doctrine probably would not have re- 
ceived judicial sanction. In the case of Bass v.C. & N. W. Ry. Co.,' 
Chief Justice Ryan said; “I have always regretted that this court 
adopted the rule of punitory damages in actions of tort .... It is 
difficult on principle to understand why, when the sufferer by a tort 
has been fully compensated for his sufferings, he should recover any- 
thing more. And it is equally difficult to understand why, if the tort- 
feasor is to be punished by exemplary damages, they should go to the 
compensated sufferer and not to the public in whose behalf he is 
punished But the rule was adopted as long ago as 1854 in 
McWilliams v. Bragg,* and has been repeatedly approved. It is 
therefore too late to overturn it by judicial decision.” In the later 
case of Brown v. Swineford® the Chief Justice says ; “On this subject 
(exemplary damages*) the writer adheres to what he said in Bass v. 
Railway Co., 42 Wis. 672, confirmed by comments which he has 
seen in legal periodicals. And he believes that his views of punitory 





13 Wis. 424. 

2 Birchard v. Booth, 4 Wis. 67; Morely v. Wood, 24 Wis. 183; Bass v. Chi. & N. W. 
Ry., 42 Wis. 670; Morse v. Modern Woodmen of America, 166 Wis. 194, 164 N. W. 829. 

342 Wis. at 672. 

43 Wis. 424. 

544 Wis. at 286. 
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damages, as an original question, are sanctioned by every member 
of the court.” 

The principal attack upon the rule of exemplary damages related 
to its alleged unconstitutionality. The question was raised and dis- 
posed of in Brown v. Swineford’. This was an action for assault 
and battery, and, prior to the civil action, the defendant had been 
subjected to criminal prosecution and fined. It was urged by de- 
fendant that the award of exemplary damages subjected the defendant 
to punishment twice for the same offense and it was claimed that 
this violated defendant’s rights as guaranteed by that portion of 
Section 8, Article 1. Wisconsin Constitution, which reads, 
“no person shall be put twice in jeopardy of punishment.” The 
Court held that the constitutional objection was not well taken and 
that the rule of exemplary damages was a “sin against sound judicial 
principle, not against the constitution.” The Court took the view 
that the Constitution only reenacted what was the general rule at com- 
mon law at the time of its adoption and that the word “jeopardy” 
must be taken to have been used in the Constitution in the same 
technical sense that it had at common law. In this sense the word 
had always related to criminal prosecutions. The constitution must 
therefore be construed merely to forbid two criminal prosecutions 
for the same offense and not to bar the award, in a civil action of 
damages by way of example or punishment. Exemplary damages are 
given as a punishment for a private tort—not for a public crime— 
and are awarded to the victim and not to the public. This view 
necessarily disposes of a number of other objections to the rule, 
based on the assumption that the award of exemplary damages, 
changes the civil action into a criminal or quasi-criminal proceed- 
ing. These objections are usually stated to be that a trial and “con- 
viction” are had, and punishment by fine inflicted, without in- 
dictment or sworn information; that rules of evidence peculiarly 
applicable to criminal prosecutions are rejected; that the doctrine of 
reasonable doubt is replaced and a mere preponderance in the weight 
of the testimony warrants “conviction”; that defendant is com- 
pelled to testify against himself and, since depositions may be read 
against him, is denied the right of meeting witnesses face to face; 
that a maximum punishment for crimes is fixed by law, but a jury 
is virtually free from control in the award of exemplary damages ; 
that defendant cannot appeal for executive clemency in the civil 


action.® 





744 Wis. 283. 
8 See Murphy v. Hobbs, 7 Col. 541. 
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II 

In the case of McWilliams v. Bragg’, cited supra, the instruction 
of the lower court was to the effect that if the tort was committed 
wilfully punitory damages might be awarded against the defendant. 
This instruction was approved. A similar instruction was later ap- 
proved in Birchard v. Booth’®. Standing alone, these decisions 
might be taken to hold that in the case of every wilful tort as dis- 
tinguished from negligent wrongs, exemplary damages are proper, 
but later decisions indicate that, in general, something more than 
the commission of a wilful tort must be shown to warrant such 
damages. 

Thus, in Beveridge v. Welch,' exemplary damages were denied 
in an action to recover possession of certain chattels, where it ap- 
peared that the defendant acted in good faith and without malice. 
And in Barnes v. Martin,’ which was an action for assault, it was 
held that the element of malice was necessary to warrant exemplary 
damages. To the same effect was the decision in Patry v. Railway 
Co.‘ This was an action against the railway company, based on 
the wrongful act of a brakeman in putting the plaintiff off the de- 
fendant’s train at a flag station, after plaintiff had entered the train 
by mistake. There was no evidence of malice or wantonness either 
on the part of the defendant or its servant and the Court held that 
even had the action been brought against the brakeman, exemplary 
damages could not be sustained. These and other cases cited below,™* 
indicate quite clearly that, in general, a tort must be accompanied 
by actual ill-will or malevolence toward the plaintiff in order te war- 
rant the finding of punitory damages. What appear to be excep- 
tions to this general rule will be considered later. 

The malice, or ill-will toward plaintiff, necessary to support 
punitive damages, (leaving out several probable exceptions hereafter 
to be discussed) must be actual and not “constructive” or “implied in 
law.” This is best shown by cases involving libel or slander. Malice 
is said to be one of the elements of libel or slander. It might be 
supposed from this that exemplary damages could be given in any 





*3 Wis. 424. 

104 Wis. 68. 

17 Wis. 465. 

1215 Wis. 240. 

477 Wis. 218, 52 N. W. 312. 

\“ Reid v. Keith, 99 Wis. 672, 75 N. W.392; Beveridge v. Weish, 7 Wis. 465; Spicer v. 
Ry., 21 Wis. 372; Goodno v. Oshkosh, 28 Wis. 300; Rogers v. Henry, 32 Wis. 327; Bone- 
steel v. Bonesteel, 30 Wis. 51; Evison v. Cramer, 57 Wis. 570, 15 N. W. 760; Templeton 
v. Graves, 59 Wis. 95, 17 N. W. 672; Prindle v. Haight, 83 Wis. 51, 52 N. W. 1134; 
Heberman v. Gasser, 104 Wis. 98, 80 N. W. 105; Tilton v. Gates Land Co., 140 Wis. 197, 
121 N. W. 331; Di Benedetto v. T. M. E. R. & L. Co., 146 Wis. 566, 136 N. W. 282. 
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case where libel or slander would lie. The malice necessary to 
support such actions however, is “implied” or “conclusively presum- 
ed” from the falsity of the defamatory words and the lack of proper 
motive for their publication.** Malice in such cases is a legal fic- 
tion, and the rule is more accurately stated to be that no malice is 
necessary to support the action under these circumstances. It is not 
uncommon, however, for courts to refer to the requirement of 
malice in libel and slander cases in which the words are false and 
published without proper motive and then to find from these facts 
the “implied” or “constructive” malice necessary to meet the re- 
quirement. Such “malice” will not support exemplary damages. In 
order to justify the giving of such damages it must be shown that 
the defendant, in committing the tort, had for a motive, actual ill- 
will toward the plaintiff. 

In Evison v. Cramer,** plaintiff sued for libel based on the publi- 
cation in the newspaper of the defendant of an article that accused 
the plaintiff, who was a former sealer of measures, with having 
tampered with scales in order to get fees for repairing them. It was 
held that a showing of actual malice, something more than the malice 
implied by law from the falsity of the words and lack of proper 
motive for publication—was necessary to warrant exemplary dam- 
ages.** 

The rule that is applied to cases of libel and slander is said not 
to apply to cases of malicious prosecution since in the latter action 
actual malice is a necessary ingredient of the cause of action. Hence it 
appears that exemplary damages may be given in any case where mal- 
icious prosecution will lie.** 

While in general, actual malice or ill-will toward the plaintiff is 
a requisite to this type of damages, certain impulsive manifestations 
of unpremeditated ill-will are held not to rise to the dignity of malice. 
Thus, in Rogers v. Henry’® which was an action for slander, it ap- 
peared that the parties had engaged in an altercation during which 
each had applied to the other various unprintable epithets. During the 
course of this angry quarrel, defendant accused the plaintiff of steal- 
ing $800 from his father. It was held that the case was 1:ot one 
for exemplary damages; that the words were spoken under the ex- 





18 Brueshaber v. Herting, 78 Wis. 498, 47 N. W. 725; Deianey v. Kaetel, 81 Wis. 353, 
51 N. W. 559. 

1657 Wis. 570, 15 N. W. 760. Even actual malice will probably not warrant exem- 
plary damages if the conditions of section 4256a are complied with. 

17 See also Delaney v. Kaetel, 81 Wis. 353, 51 N. W. 559. 

18 Eggett v. Allen, 119 Wis. 625, 96 N. W. 803. Probably the same rule would obtain 
in libel and slander cases where privileged communications are involved. 

19 32 Wis. 327. 
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citement of a quarrel in which both parties seemed about equally to 
blame and that there was no evidence of malice on the part of the 
defendant. 

In Templeton v. Graves,® defendant was charged with having 
called the plaintiff a “damned thief.” The defendant claimed that 
the words were spoken without malice and during the course of an 
altercation in which the plaintiff applied vile names to the defendant. 
It appeared in evidence, however, that the defendant, on three or 
more occasions, and to different people, made the statement that 
the plaintiff stole wheat from his barn. During the trial defendant 
amended his answer to a plea of the truth of the alleged slanderous 
statement. It was held that while the words were spoken in the 
course of an angry quarrel and might, standing alone, be attributed 
to the sudden rise of passion under provocation of the plaintiff, the 
proof that the slander had been repeated on other occasions was 
sufficient to indicate malice. 

While a tort committed in the heat of sudden passion is not a 
basis for punitive damages, it is not necessary to support this type 
of damage that the ill-will of defendants toward plaintiff shall have 
been long harbored. Thus, in Nichols v. Brabazon,** which was an 
action for assault and battery, it appeared that the plaintiff, a woman, 
had kicked the defendant, a man, whereupon the latter had knocked 
the plaintiff down. The court held that the provocation was too 
slight to warrant treating the defendant’s act as the result of sudden 
passion and ascribed it to premeditated malice. 

In Lowe v. Ring,”* the following instruction by the the lower 
court was disapproved; “If for instance, the plaintiff and defendant 
met, and there was provocation in what occurred between them grow- 
ing out of a dispute about a business matter at the time, and the de- 
fendant moved by a sudden impulse, turned and struck the plaintiff, 
and that is all that happened, then you would not be justified in pun- 
ishing the defendant by what are calied exemplary damages.” It 
was held that if malice prompted the assault, even though it existed 
but for a moment before the blow was struck, then exemplary dam- 
ages might be awarded. 

From these cases it would appear that there is a pretty shadowy 
boundary line between the type of ill-will that will be treated as malice 
for the purposes of punitory damages and that which will not. Per- 





2059 Wis. 95, 17 N. W. 672. See Kloths v. Hess, 126 Wis. 587, 106 N. W. 251; Kle- 
win v. Bauman, 59 Wis. 95, 17 N. W. 672. 
194 Wis. 549, 69 N. W. 342. 
92123 Wis. 107, 101 N. W. 381. 
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haps the best description that can be given of the ill-will that will 
not be considered sufficient basis for punitory damages is that it must 
have been the result of sudden passion and musi not have been in 
the slightest degree premeditated or characterized by deliberation. 

The words of Chief Justice Le Grand, in Gaither v. Blowers,?* 
although not addressed to this particular distinction seem fairly ac- 
curately to describe the situation; “The law mercifully pays this 
tribute to the weakness and infirmities of human nature, which sub- 
ject it to uncontrollable influences when under great and maddening 
excitement superinduced by insults and threats. But it wholly dis- 
countenances that cruel disposition which for a long time broods 
over hastily and unguardedly spoken words, and seeks when op- 
portunity offers, to make them an excuse for brutal behavior.** 

In the cases heretofore considered, it seems to have been laid 
down as a requisite to exemplary damages, that there exist on the 
part of the defendant some premeditated ill-will or malevolence to- 
ward the plaintiff. It remains to consider certain cases in which 
malice in the sense of actual ill-will has not been treated as a requisite. 

The first of these apparent exceptions is the case where the de- 
fendant, while perhaps not actuated by ill-will toward the plaintiff, 
has nevertheless acted with wanton or reckless disregard of the 
plaintiff’s rights. Such conduct is treated as “equivalent in 
law” to malice and has been made the basis of verdicts for exemplary 
damages.*® This rule was applied in Meibus v. Dodge.*® In this case 
the plaintiff was attacked and bitten by a vicious dog belonging to 
the defendant. It was alleged and proved that the defendant knew 
of the vicious propensities of the dog and negligently permitted him 
to run at large. It was held that the defendant was guilty of wanton 
and reckless conduct, amounting to malice and justifying exemplary 
damages. In Gazow v. Buening”’ plaintiff brought action for damages 
caused by an unlawful conspiracy and act done in pursuance thereof. 
Plaintiff had hired a hearse and carriages for the funeral of his 
child. Defendant was charged with having induced the liveryman 
to take the carriages away from plaintiff’s house at the very moment 
that they were required for the funeral and thus to have caused 
the plaintiff great suffering and humiliation. It appeared in evi- 
dence that the undertaker was not a member of the Liverymen’s 
Association and was furnishing services at a rate cheaper than that 





11 Md. 552. 
% Quoted in dissenting opinion of Dixon, C. J., in Wilson v. Young, 31 Wis. at 591-2. 
% Pickett v. Crook, 20 Wis. 358. 

%* 38 Wis. 300. 

27106 Wis. 1, 81 N. W. 1003, 49 L. R. A. 475. 
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authorized by the Association. The Association had forbidden its 
members to furnish carriages to undertakers who were operating 
at the “cut rates.” The defendant was secretary of the Association. 
As soon as he found that the undertaker hired by the plaintiff did 
not conform to the rules of the Association, he called the matter to 
the attention of the liveryman and the carriages were withdrawn. 
Defendant denied being actuated by any ill-will toward the plain- 
tiff but the court held that his conduct showed such utter disregard 
of the plaintiff’s rights as to warrant the jury in finding punitory 
damages. 

The second exception to the rule requiring actual ill-will seems 
to be found in the case of Klopfer v. Bromme.?* This was an action 
by plaintiff for the debauching of his daughter by defendant. While 
the matter is not discussed, it seems to be assumed that the case was 
a proper one for punitory damages although it does not appear that 
the defendant was malicious in the sense of entertaining actual ill- 
will toward plaintiff. Possibly the case may be disposed of as one 
in which the defendant acted in wanton disregard of the plaintiff’s 
rights, in which case it belongs to the first exception. 

A third class of cases in which it seems possible to sustain ex- 
emplary damages without actual malevolence, is made up of the 
actions for malicious prosecution. It has been held,?* as heretofore 
stated, that wherever this action will lie, it is proper for the jury to 
give punitive damages. The reason for this rule is said to be that 
actual malice is a necessary part of the cause of action in malicious 
prosecution. However, the actual malice that will support this action 
seems to fall considerably short of actual ill-will. Mere absence of 
a proper motive for commencing a prosecution seems to be sufficient 
to constitute malice as a requisite for the cause of action.*° 

A fourth case in which malice is held not to be a requisite of puni- 
tive damages is an action for civil damages arising out of a viola- 
tion by the defendant of the so-called Volstead Act (section 8351 U. 
S. Stats.) In the case of Smithers v. Brunkhorst,™ plaintiff alleged 
that prior to 1920 her husband was regularly employed as a mechanic ; 
that he had a good home and a savings account; that during this 





2826 Wis. 373. See also Lavery v. Crooke, 52 Wis. 612, 9 N. W. 599: Luther v. Shaw, 
157 Wis. 231, 147 N. W. 17, id. 157 Wis. 234, 147 N. W. 18. 

29 Eggett v. Allen, 119 Wis. 625, 96 N. W. 803. 

30 Spear v. Hiles, 67 Wis. 351, 30 N. W. 506. ‘‘The term malice, in this form of ac- 
tion, does not mean hatred or illwill towards the plaintiff, but includes any ulterior or 
improper motive.’ See also Hamlin v. Spaulding, 27 Wis. 360, which was an action 
for false arrest and imprisonment and in which it is intimated that actual illwill towards 
the plaintiff is not an essential to exemplary damages. 

2... Wis. ..... 190 N. W. 349. 
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year he began drinking and that defendant unlawfully supplied him 
with liquor. As a result, plaintiff’s husband lost his job and his 
bank account and eventually was committed to the insane asylum. 
Plaintiff was reduced to want. The Volstead Act, in expressly giv- 
ing plaintiff a cause of action in such a situation further provides 
that the plaintiff “shall have a right to recover actual and exemplary 
damages.” It was held that the provision just quoted made it un- 
neccesary for plaintiff to show malice or wanton conduct on the part 
of the defendant as a requisite for exemplary damages. 

If the rule of punitory damages is sound, there seems to be no 
reason for limiting its application to torts characterized by ill-will 
on the part of the defendant toward his victim. Such torts are not 
the only ones that deserve punishment or demand deterrents. It 
would seem entirely proper to permit the award of exemplary dam- 
ages in all cases where the tort was committed from improper mo- 
tives, whether those motives involved hatred of the plaintiff or 
merely the self-interest of the defendant. The tendency to restrict 
the application of the rule may, perhaps, be grounded upon doubt as 
to the validity of the doctrine rather than doubt as to its proper ap- 
plication to cases of tort not characterized by malice in the sense of 
ill-will. 

Deliberate malice, whether the term be limited to ill-will or extend- 
ed to all cases where a proper motive is absent, is a subjective mental 
state and is only capable of being evidenced and judged by its ob- 
jective symptoms. These are made up of the acts and declarations 
of the defendant. It is fair to conclude that a person who acts im- 
mediately and violently under great provocation, does so without pre- 
meditated malice; that if he acts without great provocation, or with 
none, he is actuated by deliberate malice. So it is fair to conclude 
if an appreciable time has elapsed between the provocation and his 
act, that a person has acted with deliberation. If, in any case, the 
element of provocation is not present, the fact that the defendant 
has set about immediately to right the wrong is some indication that 
the wrong itself was not inflicted with malice. Thus, in cases of 
libel and slander, an immediate retraction might reasonably indicate 
that the publication was made in good faith and without desire to 
injure, while a reiteration of the words and a refusal to retract 
might indicate that the words had been published maliciously. 
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III 

While the doctrine of exemplary damages has been applied to 
nearly every type of non-negligent tort*? and while it is usually limit- 
ed to tort actions,** it has been applied to actions for breach of pro- 
mise to marry. Thus in Luther v. Shaw,** an action for breach of 
promise to marry, it was found that defendant had seduced plaintiff 
under promise of marriage and that, in bad faith, he had injected 
into the action the issue of the plaintiff’s character for chastity. It 
was held proper to award exemplary damages. And in Leavitt v. 





3% a. Assauli and battery. McWilliams v. Bragg, 3 Wis. 424; Birchard v. Booth, 4 Wis. 
67; Barnes v. Martin, 15 Wis. 240; Hooker v. Newton, 24 Wis. 292; Morely v. Dunbar, 
24 Wis. 183; Bass v. C. & N. W. Ry. Co., 36 Wis. 458; 39 Wis. 636; Craker v. C. & N.W. 
Ry. Co., 36 Wis. 657; Hinckley v. C., M. & St. P. Ry., 38 Wis. 194; Brown v. Swineford, 
44 Wis. 283; Corcoran v. Harron, 55 Wis. 120, 12 N. W. 468; Shay v. Thompson, 59 Wis. 
540, 18 N. W. 473; Hale v. Marsh, 61 Wis. 435, 21 N. W. 467; Prindle v. Haight, 83 
Wis. 50, 52 N. W. 1134; Spear v. Sweeney, 88 Wis. 545, 60 N. W. 1060; Mace v. Reed, 
89 Wis. 440, 62 N. W. 186; Nichols v. Brabazon, 94 Wis. 549, 69 N. W. 342; Lamb v. 
Stone, 95 Wis. 254, 70 N. W. 72; Robinson v. Superior Rapid Transit Co., 94 Wis. 346, 
68 N. W. 961; Lowe v. Ring, 123 Wis. 107, 101 N. W. 381; Thomas v. Williams, 139 
Wis. 467, 121 N. W. 148; Di Benedetto v. T. M. E. R. & L. Co., 149 Wis. 566, 136 N. W. 
282; Ogodeski v. Gara, 173 Wis. 371, 181 N. W. 231. 

b. False imprisonment. B teel v.B teel, 30 Wis. 511; Hamlin v. Spaulding, 
42 Wis. 493; Sorenson v. Dundas, 50 Wis. 335, 7 N. W. 259; Lueck v. Heisler, 78 Wis. 
644, 47 N. W. 1055; Topolewski v. Plankington Packing Company 143 Wis. 52, 126 
N. W. 554. 

ce. Injury to person or property by vicious animals. Pickett v. Crooke, 20 Wis. 358; 
Meibus v. Dodge, 38 Wis. 300. 

d. Injury to person or property caused by gross negligence or wanton conduct of the 
defendant. Pickett v. Crooke, 20 Wis. 358; Meibus v. Dodge, 38 Wis. 300; Rueping v. 
C. & N. W. Ry., 116 Wis. 645, 93 N. W. 843. 

e. Wilful conversion or destruction of personal property. Single v. Schneider, 30 Wis. 
170; Mowry v. Wood, 12 Wis. 413; Johannson v. Borschenius, 35 Wis. 131. 

f. Replevin. Findley v. Knickerbocker Ice Co., 104 Wis. 375, 80 N. W. 105; Bever- 
idge v. Welch, 7 Wis. 465. 

g. Trespass to real property. Koenigs v. Jung, 73 Wis. 178, 40 N. W. 801; Gilman v. 
Brown, 115 Wis. 1, 91 N. W. 227. 

h. Libel and slander. Cramer v. Noonan, 4 Wis. 231; Rogers v. Henry, 32 Wis. 327; 
Marwell v. Kennedy, 50 Wis. 645, 7 N. W. 757; Klewin v. Bauman, 53 Wis. 244, 10 
N. W. 398; Evison v. Cramer, 57 Wis. 570, 15 N. W. 760; Templeton v. Graves, 59 Wis. 
95, 17 N. W. 672; Born v. Rosenow, 84 Wis. 620, 54 N. W. 1089; Morse v. M. W. A., 
166 Wis. 194, 164 N. W. 829; Kloths v. Hess, 126 Wis. 587, 106 Wis. 251. 

i. Malicious prosecution. Winn v. Peckham, 42 Wis. 493; Spear v. Hiles, 67 Wis. 
350, 30 N. W. 506; Eggett v. Allen, 119 Wis. 625, 96 N. W. 803; Topolewski v. Planking- 
ton Packing Co., 143 Wis. 52, 126 N. W. 554; McAllister v. Kimberley Clark Co., 169 
Wis. 473, 173 N. W. 216; Plath v. Braunsdorff, 40 Wis. 107. 

j. Malicious attachment. Tilton v. Gates Land Co., 140 Wis. 197, 14 N. W. 331. 

k. Maliciously securing discharge of plaintiff from his employment. Johnson v. Aetna 
Ins. Co., 158 Wis. 56, 147 N. W. 32. 

l. Conspiracy. Gatzow v. Buening, 106 Wis. 1, 81 N. W. 1003, 49 L. R. A. 475. 

m. Alienation of affections. White v. White, 140 Wis. 548, 122 N. W. 1051. 

n. Sale of unwholesome meat. Haberman v. Gasser, 104 Wis. 98, 80 N. W. 105. 

0. Seduction of daughter. Luther v. Shaw, 157 Wis. 234, 147 N. W. 18; Klopfer v. 
Bromme, 26 Wis. 373; Lavery v. Crooke, 52 Wis. 612, 9 N. W. 599. 

Note: Exemplary damages were not sanctioned in all the above cases because in 
some the element of malice was wanting. But it was intimated that the cases were 
proper ones for this type of damages, if a sufficient showing was made. 

% Gordon v. Brewster, 7 Wis. 355. 
% 157 Wis. 231, 147 N. W. 17. 
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Cutler,*® where defendant in bad faith charged plaintiff with acts 
of lewdness for the purpose of mitigating the damages in an action 
for breach of promise to marry, the court held that the jury was 
entitled to give punitive damages. These cases seem to be anomalous 
in that the exemplary damages appear to be awarded in whole or in 
part not for malice connected with the breach of promise or the se- 
duction but for that involved in the charge at the trial that plaintiff 
was unchaste. It is reasonable in such cases, however, to take the 
view that such conduct at the trial is sufficiently indicative of malice 
in the commission of the wrong that constitutes the gist of the ac- 
tion. 

Exemplary damages are not allowed in actions in equity. Thus 
in Kairns v. Allen,** which was an action in equity to abate a nui- 
sance, it was held, in spite of the fact that plaintiff could have 
brought an action at law to abate a nuisance and could there have 
recovered exemplary damages, that his election to proceed in equity 
amounted to a waiver of exemplary damages. Following this reason- 
ing it may follow that where a plaintiff has an election to treat a 
wrong as either a contract or a tort and elects to treat it as a con- 
tract, he brings himself within the rules applicable to contract actions 
and may be held to waive exemplary damages. 

However, it may also be contended that the refusal of a court 
of equity to give damages of this sort is based upon the proposition 
that such damages are outside the jurisdiction of equity. In cases 
of waiver of tort, however, the plaintiff who has elected to treat 
the wrong as a contract is still in a court of law—a court which at 
least has jurisdiction to award exemplary damages. If this is true, 
should not the court, recognizing that the real wrong is a malicious 
tort, submit the question of exemplary damages to the jury, even 
though the action is upon a real or supposed contract? This view 
seems more closely to accord with the supposed purpose of exem- 
plary damages. If society is interested in deterring and punishing 
wilful torts, should not the punishment be inflicted wherever such 
torts are found, no matter how the parties may have treated them 
and no matter what they have called them? 


IV 


The principle and policy of exemplary damages is followed in 
certain statutory enactments creating rules of damages in excess of 





% 37 Wis. 46. See also Simpson v. Black, 27 Wis. 207; Albertz v. Albertz, 78 Wis. 


72, 47 N. W. 95, 10 L. R. S. 584n. 
#135 Wis. 48. 
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actual compensation. Thus section 3824 provides that “If any per- 
son, before the granting of letters testamentary or administration, 
shall convert to his own use any of the moneys, goods, chattels, or ef- 
fects of any deceased person, such person shall stand chargeable and 
be liable to an action by the executor or administrator of such estate 
for double the value of the property so embezzled and converted, to 
be recovered for the benefit of such estate.” 

Section 26.09 provides: “The state, the county, or the private 
owners upon whose land any wilful trespass has been committed, 
may recover in a civil action double the damages suffered.” 

Section 26.21 provides that the owners of property destroyed 
by fire or forest fires may recover double damages against those 
responsible for them, “if the fires occurred through wilfulness, 
malice or negligence.” Section 3367 relating to unlawful detainer, 
provides that “If the plaintiff shall recover in any action brought 
under the provisions of this chapter, except when brought for the 
non-payment of rent, he shall be entitled to recover treble damages, 
with cost of suit, against the person, found guilty, in a separate 
suit” for such damages as were caused by the entry or detainer. 
Section 3176, relating to actions of waste provided for by Chapter 
136, provides: “If the plaintiff in such action shall prevail therein 
he shall have judgment for double the amount of damages found by 
the jury.” 

Section 1621, relating to the liability of owners for injuries 
by dogs, provides, “If any dog shall worry, wound or kill any horses, 
cattle, sheep, or lambs, and the person owning or harboring such dog 
shall not keep such dog confined after being notified of such worry- 
ing, wounding or killing, such owner or keeper shall be liable to pay 
damages in double the value of any horses, cattle, sheep or lambs 
which may be thereafter killed or injured by such dog, to be re- 
covered in an action by the owner of such animals...... ” — Section 
1622, relating to the same subject provides; “Any person suffering 
personal injury by any dog in the manner set forth in the first section 
of this chapter may give notice to the owner or keeper of the act 
done, and if after such notice such dog shall injure any person or 
wound or kill any horses, cattle, sheep, or lambs, or do any other 
mischief or injury the owner shall be liable to pay to the person in- 
jured thereby treble damages.” 

Section 1691, relating to usury provides; “Every person, who for 
such loan or forbearance, shall have paid or delivered any greater 
sum or value than is above allowed to be received, may, by himself 
or his personal representative, recover in an action against the person 
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who shall have taken or received the same, or his personal represen- 
tatives, treble the amount of money so paid or value delivered 
above the rate aforesaid if such action shall be brought within one 
year after such payment or delivery.” 

Section 1325 provides ; “Whoever shall wilfully injure any bridge 
maintained at the public expense or any bridge mentioned in the 
preceding section shall for such offense forfeit treble damages to 
be collected as provided in the two preceding sections and may also 
be prosecuted and punished as provided by law.” Section 1327 pro- 
vides ; “Whoever shall injure any highway by obstructing or divert- 
ing any creek, waterway, sluiceway, or by drawing logs or 
timber on the surface of any road or bridge or by any other act 
shall be liable in treble damages. ... . . - 


Another statute, proceeding substantially upon an exemplary 
theory of damages is section 4269 relating to damages for wrongfully 
cutting timber. This section provides that “In all actions to recover 
the possession or value of logs, timber or lumber wrongfully cut 
upon the land of the plaintiff or to recover damages for such tres- 
pass the highest market value of such logs, timber or lumber, in 
whatever place, shape or condition, manufactured or unmanufactured, 
the same shall have been, at any time before the trial, while in the 
possession of the trespasser or any purchaser from him with notice, 
shall be found or awarded to the plaintiff, if he succeed, except as 
in this section provided.” The section further provides, in sub- 
stance, that if it be established that the logs were cut by mistake 
the measure of damages shall be the value of the logs when cut. 
Thus, the section holds that the measure of damages for cutting 
logs shall vary with the innocence or guilt of the defendant. Since 
the plaintiff in such a case has only lost the value of the logs when 
cut and since he will be compensated fully by the payment of a 
sum representing this value, with interest, the higher value taken as 
a basis in cases of wilful cutting must be awarded without reference 
to the idea of compensation and the excess over the stumpage value 
must be treated as an exemplary award. The section was passed 
in 1873 and appears to have had for its object the repudiation of the 
doctrine of Single v. Schneider,*" decided in 1872. In this case, it 
was held that plaintiff’s damages in the case of conversion of logs 
could not vary according to the intent of the converter. It was 
held that, while plaintiff might be entitled to exemplary damages 
in case of a wilful wrongdoing on the part of the defendant, he could 





37 30 Wis. 570. 














THE RULE OF EXEMPLARY DAMAGES IN WISCONSIN 14} 


only recover as compensatory damages such sum as would represent 
his actual loss in property, and that this loss could not, in the 
nature of things, be affected by the motive of the defendant. It was 
further held that the measure of damages would be the stumpage 
value or value of the logs when cut. 

Another statutory provision, enforced in this state and heretofore 
discussed is the Volstead Act** which expressly authorizes the award 
of exemplary damages in the class of civil actions that it creates. 

It is a question of some difficulty whether the double and 
treble damage provisions in the statutes are intended to abrogate the 
rule of exemplary damages in the cases to which they apply. It 
would seem unusual to impose a verdict for exemplary damages 
upon a double or treble verdict for compensatory damages, especially 
in view of the fact that the double and treble provisions are plainly 
exemplary in character. It might be argued, however, that at least 
four of these statutes are not intended as substitutes for exemplary 
damages. The section relating to damages for unlawful detainer,®*® 
that relating to damages for taking property of a deceased person,*° 
that relating to damages for waste,*' and that relating to the injury of 
a highway in certain ways,’* seem to apply regardless of 
good faith or want of malice on the part of the defendant and it might 
be contended that these provisions are not a bar to exemplary dam- 
ages in cases where the defendant has acted maliciously. The pro- 
visions relating to trespass,*® forest fires,** to liability for maintain- 
ing vicious dogs, and for wilfully injuring bridges,*** seem more 
nearly to cover the situation in which exemplary damages are usually 
given and it can more easily be contended that they were intended to 
provide a substitute for exemplary damages. The same comment ap- 
plies to section 4269, relating to damages for the wilfull cutting of 
logs. There is no direct adjudication of this point in Wisconsin but 
there is some indication in the case of Payne v. Meisser,** that the 
court might consider all the sections heretofore discussed as furnish- 
ing a substitute for punitory damages. At least the court in that case 
recognized that the double damage provision in section 3176, Wis. 





38 Section 8351 U. S. Stats. 

4* Section 3367, Wis. Stat. 

4® Section 3824, Wis. Stat. 

“ Section 3176, Wis. Stat. 

“* Section 1327 Wis. Stat. (Perhaps Section 1691 relating to usury should be in- 
cluded in this group.) 

42 Section 26.09, Wis. Stat. 

4 Section 26.21, Wis. Stat. 

4% Sections 1621, 1622 and 1325 respectively of Wis. Stat. 

“—Wis. —, 187 N. W. 194. 
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Stats., relating to waste, was exemplary in character and that the 
damages so provided would not survive the death of the defendant. 
With respect to the civil cause of action created by the Volstead Act,* 
no difficulties can arise. This Act creates a new cause of action and 
simply provides that exemplary damages may be recovered therein. 
Section 4269 establishing a rule of damages for cutting timber, 
seems quite plainly to lay down a rule of exemplary damages. The 
award to plaintiff of the higher value of the logs in case of wilful 
cutting is clearly giving plaintiff more damages than he has sus- 
tained. The case of Cotter v. Plumer* refers to the statute as “highly 
penal” and treats the award of the higher value of the logs as exem- 
plary, holding it to be recoverable only against the wrongdoer and 
not against his executor or administrator. 

The statutes heretofore discussed should probably be treated as 
laying down an exclusive rule of exemplary damages. The rule of 
damages provided for in the statutes is a severe one—more severe, 
in a majority of cases, than the rule of exemplary damages would 
be, and it is hard to believe that it was intended to provide an addi- 
tional penalty. In view of the penal character of these statutes, it 
would seem fair to resolve such doubts as there may be, in favor of 
a construction that will avoid such drastic results. 

Just as there have been certain statutory recognitions of the prin- 
ciples of exemplary damages, so there have been statutory limitations 
upon the doctrine. If the statutes heretofore discussed were to be 
construed as furnishing substitutes for exemplary damages in the 
actions to which they apply, they would necessarily operate as limita- 
tions upon the discretion of a jury to fix the amount of exemplary 
damages. 

At common law certain tort actions did not survive the death 
of either party and death by wrongful act gave rise to no cause 
of action. These common law rules were abrogated in Wisconsin by 
sections 4253 and 4256. ‘The first section provides for the survival of 
certain actions that did not survive at common law. The second 
creates a cause of action for death by wrongful act. Section 4254 
provides, however, that in case an action made to survive by the pro- 
visions of section 4253, is prosecuted to judgment against an exe- 
cutor or administrator, compensatory damages only shall be awarded. 





Section 8351, U.S. Stat. 
#72 Wis. 476, 40 N. W.379. See also Smith v. Morgan, 73 Wis. 375, 41 N. W. 532; 
Everett v. Gores, 92 Wis. 527, 66 N. W.616. See also Lee v. Lord, 76 Wis. 582, 44 N. W. 
771, and Underwood v. Paine Lumber Co., 79 Wis. 592, 48 N. W. 673, in which ratifi- 
cation by master appears to be a requisite for the statutory damages in case of wilful 
cutting of logs by a servant, indicating the exemplary character of the damages. 
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The result of this rule is that the death of the tortfeasor before 
judgment ends all liability for exemplary damages.*’ It is a fair 
implication from the section that the death of the plaintiff in the 
action does not affect the right of his administrator or executor to 
claim exemplary damages from the defendant. Section 4256 limits 
the damages in actions for death by wrongful act to pecuniary dam- 
ages and hence the doctrine of exemplary damage is not applicable 
to causes of action created by that section.** 


It has been held that section 4254, limiting the plaintiff to actual 
damages in cases of torts prosecuted to judgment against the ad- 
ministrator or executor of the tortfeasor, was not impliedly re- 
pealed by the amendment in 1873 to section 4269 (providing en- 
hanced damages in cases of wilful cutting of timber.) In Cotter v. 
Plumer*® it was contended since the latter section applied to all 
actions to recover the possession or value of timber wrongfully cut, 
and since it must have been contemplated that some actions of this 
sort would be brought against executors or administrator, that it 
must have been intended that the exemplary rule of damages estab- 
lished by the statute should be applied to executors and administra- 
tors, thus repealing, by implication, the provisions of section 4254. 
The Court declined to give the statute this construction. The stat- 
ute was held to be penal in character and to require strict construc- 
tion. The only method by which the exemplary damages provided 
for in section 4269 could be avoided was by affidavit of the defend- 
ant to the effect that he was innocent of intentional wrong. This, 
being a matter peculiarly within the knowledge of the defendant 
could not be made by the executor or administrator. The construc- 
tion contended for would generally make the administrator or exe- 
cutor liable for the higher measure of damages in spite of the fact 
that the deceased might successfully have established his good faith, 
had he lived. The court declined to ascribe any such intention to 
the Legislature, and took the view that the exemplary features of 
section 4269 applied only to cases where the action was brought 
against the wrongdoer or purchasers with notice from him. This ne- 
cessarily disposed of the contention that section 4254 had been repeal- 
ed by section 4269. 





47 See McWilliams v. Bragg, 3 Wis. at p. 431. 
48 Potter v. Railroad Company, 21 Wis. 372. 
4972 Wis. 476, 40 N. W. 379. 
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In McWilliams v. Bragg,®*° exemplary damages were defined as 
an award over and above the amount necessary to compensate the 
plaintiff for injuries sustained. This indicates that the idea of 
compensation does not enter the field of exemplary damage at all. 
Hence the fact that exemplary damages are awarded does not, in 
the proper case, preclude plaintiff from having full damages for 
mental suffering, humiliation and disgrace occasioned by the aggra- 
vated character of the defendant’s acts. This type of damages is 
purely compensatory, although the circumstances of aggravation 
upon which such damages may depend, may also be the evidence up- 
on which exemplary damages are based.®' In exemplary damages 
the defendant is punished because of his malice or improper motive. 
In assessing damages for mental suffering, humiliation and disgrace, 
it is the character of the defendant’s acts and not his motives that is 
important. Malice as a mental state is frequently evidenced by acts 
and conduct that have a natural tendency to produce mental suffer- 
ing, but in assessing exemplary damages the character of these acts 
is only important in so far as it indicates objectively that the de- 
fendant was malicious. On the side of compensatory damages for 
mental suffering, the motive of the defendant is not of any con- 
sequence. It is the character of the acts and the tendency of those 
acts to produce mental suffering that is to be considered. The de- 
fendant can inflict mental suffering upon the plaintiff only by his acts 
or conduct; a mere motive is incapable of producing this result. 


It is entirely possible that the defendant acted wholly without 
malice and yet committed an aggravated wrong against the plaintiff, 
which from its very nature produced humiliation or suffering. It is 
equally possible that a defendant who has acted maliciously has not 
evidenced this malice by any act having a tendency to produce 
mental suffering. To quote from the language of Chief Justice 
Dixon, in his dissenting opinion in Wilson v. Young ;** “Bad intent 
or malicious motive in the defendant may co-exist with those cir- 
cumstances of indignity which cause great mental suffering or in- 
jury to the feelings, but it has no necessary connection with or de- 
pendence upon such circumstances. The circumstances causing in- 
jury to the feelings may exist to the fullest extent without any pre- 
meditated malice whatever on the part of the assailant, and when 





s©3 Wis. 424. 
" Sorenson v. Dundas, 50 Wis. 335; Wilson v. Young, 34 Wis. at 582. 
#931 Wis. at 587. 
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he is aroused and provoked to sudden passion only by the malicious 
conduct and wicked motives of the assailed.” 

It may therefore be concluded that aggravated conduct of the de- 
fendant, exposing the plaintiff to humiliation, disgrace, insult or in- 
dignity, and thereby causing mental suffering may be the basis for 
compensatory damages, no matter what the motive of the defendant 
may be and that such conduct may also be taken by the jury to evi- 
dence malice on the part of the defendant and to justify the giving 
of punitory damages. 


VI. 


The term “mitigation,” as applied to exemplary damages, is 
somewhat inaccurate. It is borrowed from the field of compensa- 
tory damages and there relates to circumstances tending to reduce 
the recovery by showing that the plaintiff will justly be compensated 
by a smaller sum than he claims. Thus in an action for the con- 
version of a chattel, the fact that the defendant has returned and 
the plaintiff accepted the return of the chattel would show that the 
plaintiff has not been damaged to the full value of the chattel. In 
cases of trespass to real estate a showing that the defendant had 
made valuable improvements upon plaintiff’s land would tend to show 
that the plaintiff was not damaged at all or at least that he was not 
damaged to the same extent as though the improvements had not 
been made. Such a doctrine, strictly speaking, has no application to 
exemplary damages because the plaintiff never actually sustains 
any of the damages that are awarded to him as exemplary and no 
circumstance will have a tendency to show that the plaintiff suffered 
more or less of this type of damage according to the matter offered 
in mitigation. The term, “mitigation,” however, is commonly used 
with respect to punitive damages. 

For the most part, facts that are said to mitigate exemplary dam- 
ages are those that have a tendency to prove that there was no malice 
on the part of the defendant or that the quantum of malice was not 
as great as might be inferred from the conduct of the defendant, 
considered alone. Thus, while it is frequently stated that provoca- 
tion on the part of the plaintiff goes in mitigation of exemplary 
damages, it will be noted that the defendant who acts under provo- 
cation by the plaintiff is subject to exemplary damages if the provo- 
cation is too slight to account for his act and also if there appears to 
have been the slightest degree of deliberation in his conduct, 
no matter how great the provocation. If the facts are that the de- 
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fendant acted impulsively and with sufficient provocation, it is a 
natural conclusion that he acted without deliberate malice. The fact 
and extent of the provocation and the relation in point of time of the 
defendant’s acts to this provocation, are simply circumstances tend- 
ing to show the extent of the defendant’s malice, or the entire 
absence of it. 

It may be that this is not the entire scope of the doctrine of miti- 
gation as applied to punitory damages in Wisconsin. It has been 
said by some courts, and several Wisconsin cases seem to approve 
the rule, that the malicious acts of the plaintiff may be weighed against 
the malicious acts of the defendant and exemplary damages reduced 
or denied according to the findings of the jury. In Kiff v. Youmans** 
Danforth, J. said; “If the injury of which he complains came in part 
from his own act, there is less reparation demanded from the de- 
fendant, for the law seeks to do justice between the parties and 
will not require one to atone for the other’s error. If satisfaction 
is to be made for the breach of public order, it is not due to him, 
for his own wrong is the consideration upon which it stands and 
for that he cannot be permitted to profit. Otherwise he would re- 
ceive compensation for damages occasioned by himself. Yet we 
have this spectacle before us. A fine laid upon the defendant that the 
rights of others may be respected, and its payment ordered, not into 
the public treasury, but into the hands of the first aggressor.” 


This seems to be the effect of the holdings in the three Wisconsin 
cases**, In the case of Morely v. Dunbar,®® Dixon, C. J. said, “If 
malice on the part of the defendant is to be punished by the imposi- 
tion of additional damages or smart money, then malice on the part 
of the plaintiff, by which he provoked the injury complained of, 
should be subjected to a like punishment which in his case can only be 
inflicted by withholding the damages to which he would otherwise 
be entitled.” 


In Brown v. Swineford,®* Ryan, C. J. said: (referring to the 

cases of Morely v. Dunbar and Wilson v. Young, cited supra) “.... 

- both hold that provocation might go to exclude exemplary damages. 

In such a case it is malice against malice, the malice of the plaintiff 

precluling him from recovery for the malice of the defendant, pro- 
voked by his own.” 


86 N. Y. 324 at 331. See 1 Sedgwick on Damages, (8th Ed.) 543. 

™ Morely v. Dunbar, 24 Wis. 183; Wilson v. Young, 31 Wis. 574; Brown v. Swineford, 
44 Wis. 282. 

24 Wis. 183. 

44 Wis. 282. 
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The rule seems to be a just one and the reasons for its validity 
are well stated in the excerpt from the decision of Mr. Justice 
Danforth. It will be seen, however, that this rule is quite different in 
principle and may have quite different results in practice from the 
rule that provocation is merely one of he circumstances tending to 
show on the part of the defendant an absence of deliberate malice. 
If, in all cases, the rule means that the malice of the plaintiff is to 
be balanced against the deliberate malice of the defendant and the 
recovery in exemplary damages reduced or denied by this considera- 
tion, then there are situations where exemplary damages should not 
be granted even if the defendant was deliberately malicious. If on 
the other hand the rule is limited in its application to cases where 
the defendant, upon recent and sufficient provocation acted im- 
pulsively and without deliberation, it amounts merely to a statement 
in different terms of the rule heretofore discussed that the defendant 
is not to be punished in smart money for acts that show no premedt- 
tated malice. In spite of expressions in the cases heretofore cited, 
which seem to approve the balancing of the plaintiff’s malice against 
that of the defendant, they probably do not correctly state the Wis- 
consin rule. 


In none of the cases cited was the precise point in issue and in the 
first two cases the rule was stated in connection with other rules 
and distinctions that have since been overruled. The Wisconsin 
rule seems to be that the provocation must have been recent and 
must have been sufficiently strong to warrant the inference that 
defendant acted without deliberation. Thus is Prindle v. Haight,*" 
an action for malicious assault, the defendant’s answer contained 
allegations that charged the plaintiff, during the year preceding the 
assault, with having devised a plan to harass and persecute the de- 
fendant. Defendant alleged that plaintiff, in pursuance of this plan, 
induced defendant’s wife to leave him and circulated false reports 
about defendant, charging him with having committed various crimes, 
etc., etc. The trial court struck out these allegations and the ruling 
was approved by the Supreme Court upon the ground that the de- 
fendant was limited to proving matters of provocation so recent as 
to raise a presumption that they prompted the assault and that de- 
fendant was not actuated by malice. It will be noticed that in this 
case defendant was held not to be entitled to balance against the 
deliberate malice of his act a malicious course of conduct on the 
part of plaintiff. He was limited to showing such provocation on the 
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part of plaintiff (malicious or otherwise) as would show that he did 
not act with deliberate malice. 

The question whether provocation by the plaintiff or lack of 
malice on the part of the defendant is admissible to mitigate com- 
pensatory damages was for some time open to doubt in Wisconsin. 

In Birchard v. Booth,®* an action for assault and battery it was 
held that circumstances tending to show provocation or lack of 
malice could not be received in mitigation of compensatory damages. 
An opposite conclusion was reached in Morely v. Dunbar*® although 
the conclusion was not necessary to the decision. Dixon, C. J., writ- 
ing the opinion of the court, took the view that if it was just to 
punish the defendant by enhancing the damages beyond the sum 
needed for compensation, it was also just, in cases where the 
plaintiff was malicious and caused the wrong of the defendant, to 
punish him by withholding a part or all of the actual damages ne- 
cessary to compensate him for his injuries. 

In Wilson v. Young® the rule as stated in Morely v. Dunbar®™ was 
partially repudiated and a distinction taken between compensatory 
damages for mental suffering and those of a tangible or pecuniary 
type. In the cases of personal injuries, physical pain, loss of pro- 
perty measureable in terms of money, the court held that malice or 
its absence was not material. Malice was held incapable of adding 
to such loss and the lack of it, therefore, incapable of reducing the 
loss. With respect to cases where compensatory damages were 
sought for wounded feelings the court held that there was a causal 
relation between malice and the injury; that damages of this type 
were caused by malice and would be mitigated by showing absence 
of malice. Chief Justice Dixon dissented and pointed out what ap- 
pears to be a clear error on the part of the majority. The Chief 
Justice contended that it is not malice that produces injured feelings, 
mental suffering, humiliation, disgrace or any of the related types 
of injuries. Such injuries can only be caused by the acts or conduct 
of the defendant. It is possible for the act of the defendant to be 
so aggravated in character as to cause great mental suffering and 
still to have been committed in good faith and without malice. It 
is equally possible for the act of the defendant, although deliberately 
malicious in motive, to be entirely unaccompanied by aggravated con- 
duct tending to produce mental suffering. 





584 Wis. 67. 

$924 Wis. 183. 
#31 Wis. 574. 
24 Wis. 183. 
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While the court in the case of Wilson v. Young and Morely v. 
Dunbar seems to assume that the problem presented by the two 
cases is the same, they seem actually to present two problems, 
which may require entirely different considerations for their solution. 
The first problem is this; Is the principle of exemplary damages to 
be extended by fining a malicious plaintiff all or a portion of his 
actual damages as a punishment for his malicious conduct? The 
second problem is this; Is the defendant’s good faith or lack of 
malice to be considered for the purpose of mitigating compensatory 
damages? The first question is not easy of solution. There is 
much to be said in favor of denying to the plaintiff who has mali- 
ciously provoked the acts which caused his injury, all or a part of 
his compensation. His actions have been reprehensible and merit 
punishment. Since the defendant, in case of malice on his part, 
is required to respond in a sum greater than that necessary to com- 
pensate plaintiff, it seems not unfair, when the plaintiff has been 
malicious, to withhold some or all of his actual damages. It is hardly 
an answer to these contentions to assert that the malice of the 
plaintiff has not affected the damages he has sustained at the hands 
of the defendant. It is conceded that the malice of the plaintiff 
cannot reduce the extent of his injuries. The doctrine, if accepted, 
would be a frank extension of the principle of exemplary damages 
to the case of the malicious plaintiff and the reasons for this ex- 
tension can be found in the opinion of Mr. Justice Danforth, here- 
tofore quoted. 

The extension, however sound it may be, would seem to be 
inconsistent with the view of the court that the malice of the plaintiff 
cannot be balanced against that of the defendant for the purpose of 
reducing exemplary damages. 

The answer to the second problem would seem not to be so diffi- 
cult. It is clear that plaintiff’s injuries cannot actually vary in ex- 
tent according to the good or bad faith of the defendant. No con- 
sideration of policy would seem to demand that one who has com- 
mitted a wrong in good faith be rewarded for his proper motives by 
partially absolving him from the duty to repair damages he had 
inflicted. 

The distinction sought to be established in Wilson v. Young, 
was abandoned in the later cases of Craker v. Railroad®* and Feneron 
v. Butts,** and a negative answer was given to each of the prob- 





31 Wis. 574. 
“36 Wis. 657. 
“53 Wis. 344, 10 N. W. 501. See also Grace v. Dempsey, 75 Wis. 313, 43 N. W. 
1127; Buckstaff v. Hicks, 94 Wis. 34, 68 N. W. 403; Candrian v. Miller, 98 Wis. 164, 73 
N. W. 1004; Pellardis v. Journal Co., 99 Wis. 156, 74 N. W. 99. 
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lems suggested in the preceding paragraph. Neither malice nor 
provocation on the part of the plaintiff nor good faith on the part 
of the defendant, are receivable in mitigation of compensatory 
damages. 

Where, however, matter offered in mitigation of compensatory 
damages has the effect of reducing the compensatory damages to a 
merely nominal sum, no basis for exemplary damages remains. The 
ground upon which this doctrine rests is that the interests of society 
and the individual in the redress of a tort are so blended that when 
the interests of the individual are nominal only, those of society 
must also be nominal. This doctrine seems to apply, regardless 
of the malice of the defendant and is effective to reduce as well 
as to destroy exemplary damages. Hence matter that tends to 
mitigate the actual damages, even though it does not reduce them 
to a nominal sum, should be taken into account in assessing the 
punitory damages and the latter should be reduced in proportion to 
the reduction of compensatory damages. This doctrine was de- 
finitely established by the decision in Maxwell v. Kennedy. This 
was an action of slander for calling the plaintiff a horse thief. The 
defendant asked and the trial court refused an instruction to the 
effect that if the plaintiff had the reputation in the community of 
being a horse thief, that fact should be considered in mitigation of 
exemplary as well as actual damages. The Court held this ruling 
error upon the grounds heretofore stated. 

Closely related to the doctrine just discussed is the rule, in all 
cases where actual damages are requisite to plaintiff’s cause of ac- 
tion, that malicious acts of the defendant, sufficient as a basis for 
exemplary damages, are not effective to give a cause of action to 
plaintiff unless these acts inflict actual injury upon the plaintiff, for 
which the plaintiff would be entitled to recover in compensatory 
damages.*® 

It has been held, as heretofore stated, that the award of ex- 
emplary damages, after he has been prosecuted and punished 
criminally for the same act, does not violate the defendant’s constitu- 
tional rights by twice placing him in “jeopardy.’** The implication 
from this is that a defendant may be subject both to fine or im- 
prisonment and to exemplary damages if the same act constitutes a 
crime and a malicious tort. The fact that the defendant has been 





* 50 Wis. 645, 7 N. W.657. See also Barnard v. Cohen, 165 Wis. 417, 162 N. W. 480. 


(Intimation to same effect in earlier case of Barber v. Kilbourn, 16 Wis. 485.) 
“ Johnson v. Aetna Ins. Co., 158 Wis. 56, 147 N. W. 32. 
*? Brown v. Swineford, 44 Wis. 283, 
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or may later be punished criminally is therefore not receivable as 
a bar to exemplary damages nor are these facts to be considered 
by the jury in mitigation of exemplary damages. In Klopfer v. 
Bromme,®* the action was brought for the debauching by defendant 
of the daughter of plaintiff and defendant asked the court to in- 
struct the jury that they should take into account, in the assessing 
of exemplary damages, the fact that the defendant was liable 
criminally and also that he was liable to an action by the daughter in 
which exemplary damages could be awarded. The instruction was 
refused and the ruling was approved on appeal. The decision 
disposed of the possibility of a later action by the daughter by point- 
ing out that she could not maintain such an action, because she knew 
that defendant was married. 


Two questions are left undecided by this decision. Is the 
defendant, who, by his malicious tort has injured several persons 
in such a way as to give rights of action to each, liable in exemplary 
damage to each of such persons? If he is so liable, may the fact 
and amount of a former recovery or the possibility of a future 
recovery in exemplary damages for the same act, be considered by 
the jury in fixing the amount of punitory damages? These questions 
were decided by the later case of Luther v. Shaw.® This was an action 
for damages by a father for the seduction of his daughter. The 
daughter had previously recovered a verdict for compensatory and 
exemplary damages for breach of promise, aggravated by seduction 
and by the attempt by defendant at the trial to attack her character 
for chastity.”° It was urged that the award of exemplary damages 
in the first action should be treated as a bar to the same damages 
in the later action, or at least that the fact of the former award 
should be considered by the jury in mitigation of exemplary damages. 
The court repudiated both these propositions, holding that the 
former award was not a bar and could not be considered even in 
mitigation of punitory damages. The position of the court was that 
where the defendant, by a single act, commits several wrongs, the 
wrongs are as separate and distinct as though there were several 
acts, and should have the same consequences to the defendant. “It 
is not novel that the same act may constitute two offenses, as an 
offense against the State and an offense against the United States. 
U. S. v. Marigold, 9 How. 560; Fox v. Ohio, 5 How. 410. It is 





#8 26 Wis. 373. 
#9157 Wis. 234, 147 N. W. 18. 
70157 Wis. 231, 147 N W. 17. 














152 WISCONSIN LAW REVIEW 


well known that the same act may be punished as a violation of a 
city ordinance and again as a violation of the state law.” 

The conclusion of the court follows naturally from the decision 
of Klopfer v. Bromme.”* It appears, moreover, to be entirely sound 
in its disposition of the contention that a former recovery is a bar 
to further awards of exemplary damages for the same act. In view, 
however, of the large amount of discretion that juries have in fix- 
ing the amount of an exemplary verdict, there is something to be 
said in favor of permitting a jury in a second action to consider 
the fact and amount of a former recovery in exemplary damages, 
or the extent and character of a previous punishment in a criminal 
prosecution to assist them in deciding whether the interests of society 
had not been fully or nearly vindicated by the former recovery. 

A statutory provision dealing with the mitigation of exemplary 
damages, remains to be considered. Section 4256a, dealing with 
newspapers published in this state, provides, “Any true statement, 
correction or retraction published without comment in any such 
newspaper within a reasonable time after any publication in viola- 
tion of this section, or after the publication of any libellous matter, 
or in the next issue after notice of such publication may be introduced 
upon the trial of any such action as a sufficient defense against 
any imputation of malice and against the recovery of any damages 
except actual damages.” Such a retraction as is described in sec- 
tion 4256a is not merely evidence tending to show lack of malice 
but “is a complete defense against the imposition of exemplary 
damages.”*” From this it would appear that such matter may be of- 
fered in mitigation regardless of any actual malice involved in the 
publication of the libel. 


VII. . 


A master, within certain well known limits, is liable for 
the tort of his servant. 

A corporation, being incapable of acting except by its officers, 
agents and employees, is liable in certain situations for the torts 
committed by such persons acting in behalf of the corporation. Is the 
master or the corporation ever to be compelled to answer in ex- 
emplary damages for the malicious wrongs of persons acting in 
representative capacities ? 





1 Mr. Justice Timlin in Luther v. Shaw, 157 Wis. 234, 147 N. W. 618. 
7226 Wis. 373. 
™ Webb v. Call Printing Co., 173 Wis. 45, 180 N. W. 263. 
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Having in mind the purpose of exemplary damages to punish 
and deter the offender, it would seem to be a just rule that they may 
only be awarded against a person who in some way has participated in 
the commission of the malicious act. Such a rule would exempt the 
master and the corporation from exemplary damages for malicious 
torts of servants or agents unless in some way the malice of the 
servant or agent could be attributed to the master or corporation. 
This could be done by proving that the malicious act was directed 
to be done or ratified and approved after it was done. A corpora- 
tion, of course, is liable in exemplary damages for its own mali- 
cious act, that is to say, for the act of its directors or other agents 
whose act is the act of the corporation. 


The above rule seems to have the approval of the Wisconsin 
Court. The rule was established in Ry. Co. v. Finney,"* and fully 
considered and approved in Craker v. Chi. & N. W. Ry. Co.” The 
plaintiff in the latter case, while a passenger on the railroad train of 
defendant company, was subjected to an indecent assault by the 
conductor. There was no evidence that the company directed or 
approved the act of its servant and it was shown that the conductor 
was discharged as soon as the fact of the assault became known to 
the defendant. The Court said: 


It is said, in Milwaukee, etc. R. Co. v. Finney that the plaintiff in such a case 
is not entitled to exemplary damages against the principal, for the malicious 
acts of the agent, without proof that the principal expressly authorized or 
confirmed it. Without now discussing what would or would not be competent 
or sufficient evidence of such authority or confirmation, we may say that we 
have, on very mature consideration, concluded that the rule in Milwaukee, etc. 
Ry. Co. v. Finney supra, is the better and safer rule. We are aware that 
there is authority and perhaps the greater weight of authority, for exemplary 
damages in such cases, without privity of the principal to the malice of the 
agent and that reasons of public policy are strongly urged in support of such 
rer We think that in justice there ought to be a difference in 
the rule of damages against principals for torts actually committed by agents, 
in cases where the principal is, and in cases where the principal is not, a party 
to the malice of the agent. In the former class of cases, the damages go upon 
the malice of the principal; malice common to both the principal and agent. 
In the latter class of cases, the recovery is for the act of the principal through 
the agent, in malice of the agent not shared by the principal; the principal being 
responsible for the act, but not for the motive of the agent. 
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In Bass v. Chi. & N. W. Ry." it was held that where the cor- 
poration with knowledge of the facts, retained the servant in its 
employ, such retention would be treated as a ratification of the actions 
of the servant and exemplary damages could be awarded. 

As is indicated by the decision of the court in the Craker case,” 
another line of cases sanctions the award of punitory damages 
against the master in every case where the servant would have been 
liable for such damages had he been sued instead of his principal.”® 
The policy behind such a rule seems to-be that of deterring the master 
from employing vicious servants. It would seem, however, that the 
liability of a master to respond in compensatory damages for torts 
of his servant furnishes a sufficient deterrent in this respect and 
that a rule that imposes punitive damages upon a master who has 
been entirely innocent of any malice is unduly harsh. 


VIII. 


Since the only possible form of an exemplary award is money 
damages, it may readily be seen that the wealth of the defendant 
will have an important bearing on the amount that will properly 
punish and deter him. An award that will punish a poor man and 
induce him to change his evil ways, may have no such effect upon 
a man of great wealth. For this reason evidence of the wealth of 
defendant is admissable.”® 

Evidence of the wealth of the defendant may be introduced by 
showing his “reputed wealth” and the plaintiff is not required in the 
first instance to go into any details as to the property of defendant.*° 
It appears that defendant may introduce evidence to show his poverty, 
although no attempt has been made to show that he is a person of 
wealth.** ; 





7°36 Wis. 458. See also Hinckley v.C., M. & St. P. Ry., 38 Wis. 194; Patry v. Ry., 
77 Wis. 218, 46 N. W. 56; Mace v. Reed, 89 Wis. 440, 62 N. W. 186; Robinson v. Supe- 
rior Transit Co., 94 Wis. 346, 68 N. W.961. See also Lee v. Lord, 76 Wis. 582, 44 N. W. 
771; Underwood v. Paine Lumber Co., 79 Wis. 592, 48 N. W. 673; Gaertner v. Bues, 109 
Wis. 165, 85 N. W. 388; Topolewski v. Plankington, 143 Wis. 52, 126 N. W. 554; Shall 
v. Ry. Co., 156 Wis. 203, 145 N. W. 649 

7736 Wis. 657 

78 Goddard v. Grand Trunk Ry., 57 Me. 202; Wabash, etc., Ry. Co. v. Rector, 104 Ill. 
296; Hawes v. Knowles, 114 Mass. 518, 19 Am. R. 383. For complete citations of 
cases taking this view, see 17 C. J. 990,n.49. 

1 Birchard v. Booth, 4 Wis. 67; Winn v. Peckham, 42 Wis. 493; Meibus v. Dodge, 38 
Wis. 300: Draper v. Baker, 61 Wis. 450, 21 N. W. 527; White v. White, 140 Wis. 548, 122 
N. W. 1051; Thomas v. Williams, 139 Wis. 467, 121 N. W. 148; Luther v. Shaw, 157 
Wis. 234, 147 N. W. 18; McAllister v. Kimberly-Clark Co., 169 Wis. 473, 173 N. W. 216; 
Ogodeski v. Gara, 173 Wis. 371, 181 N. W. 231. 

%¢ Draper v. Baker, 61 Wis. 450, 21 N. W. 527. 
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In theory, the rule permitting the wealth of defendant to be 
shown as a basis for exemplary damages is correct; in practice, 
one suspects that evidence that defendant is a person of large pro- 
perty holdings tends unduly to prejudice the jury upon the merits 
of the case and the amount of compensatory damages. 

The chief difficulty in applying this rule occurs in cases of joint 
tort where there will be a single joint judgment against all the de- 
fendants. In such cases it has been held that while punitory damages 
may be given,** evidence of the wealth of the defendants, or any of 
them, cannot be received lest the jury set the exemplary damages to 
fit the circumstances of the wealthiest defendant, thus unjustly 
mulcting the other defendants.** If the rule permitting evidence of 
wealth to be considered is sound, it would seem to be impossible 
to find a reasonable basis for fixing the amount of punitory damages 
without such evidence. It seems equally impossible to assess puni- 
tive damages on any fair basis against two defendants who are 
liable jointly unless the defendants happen to be of substantially 
equal wealth. There seems to be no way out of this difficulty ex- 
cept by a statute permitting a several judgment for exemplary dam- 
ages in joint tort.** 


IX 


Exemplary damages are wholly within the discretion of the jury, 
and it is error for the trial court to instruct the jury that they must 
or should, if they find malice, assess such damages. Indications 
of a contrary doctrine are found in Hooker v. Newton,** in which 
case it is said that exemplary damages, in case the basis for them 
is found, ought to be given by the jury, and the implication is that 
the jury in such a situation must award exemplary damages. This 
view was later repudiated inTopolewski v. Plankington Packing Co.** 
and it was held that this type of damages was wholly discretionary 
with the jury. 

The Supreme Court will not revise an award of punitory dam- 
ages except where the amount shows clearly that it is so excessive 
as to indicate passion or prejudice. The mere fact that the court 
would have assessed a smaller sum than the jury actually did, 





8 White v. White, 140 Wis. 548, 122 N. W. 1051. 

% McAllister v. Kimberly-Clark Co., 169 Wis. 473, 173 N. W. 216; Ogodeski v. Gara, 
173 Wis. 371, 181 N. W. 527. 

* See note on this subject in Vol. I, Wis. Law Review, page 417. 

24 Wis. 392. 

% 143 Wis. 52, 126 N. W.554. See also Thomas v. Williams, 139 Wis. 467, 121 N. W. 
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is not enough to warrant the reversal or revision of the verdict.*" 
The court will not interfere at all in cases where the jury has de- 
clined to give any punitive damages or has given what is claimed 
to be an inadequate amount.** The plaintiff is hardly in a position 
to complain if the jury fails to give punitory damages, since, in 
theory at least, he has been fully compensated for his injuries. 

There are a few cases in which the court has held the exemplary 
damages to be excessive and it is interesting to note, in one of these 
cases®® that the court suggested the maximum criminal fine for the 
act that was being sued on as a tort as a matter proper to be con- 
sidered in assessing exemplary damages. The implication was that 
the maximum fine ought not greatly to be exceeded by the verdict 
for punitory damages. This might be a sound limitation upon the 
discretion of the jury. In cases, however, where the tort sued 
upon does not even constitute a misdemeanor, it would seem neces- 
sary, upon the same principle, to limit the amount of punitory dam- 
ages to the maximum fine fixed by statute for the least important 
misdemeanor. It would hardly be fair to subject a defendant to a 
large verdict in exemplary damages for a tort that is not a crime and 
to a smaller verdict for one that is. There is nothing in the cases 
other than the one discussed supra, to indicate that the court in- 
tends to measure the propriety of a punitory award by the fine 
established by statute for the same act when prosecuted as a felony 
or misdemeanor. 


X. 


While the view that no constitutional right of the defendant is 
violated by the rule of punitory damages is undoubtedly correct, it 
is submitted that the rule is a “sin against sound judicial principle’®® 
and that it should be abrogated, either by statute or by the court. It 
does, in fact, not infrequently, subject a person to two punishments 
for the same offense—two punishments that are inflicted in the 
name of society and for the same purpose. It should not require 
more than one proceeding to vindicate the rights of society arising 
out of a single offense and it seems hardly fair that a sum collected 
as a penalty from the defendant should go to an already compensated 
plaintiff rather than into the public treasury. The defendant is 
frequently subjected to excessive punishment, since the jury in the 





*? Luther v. Shaw, 157 Wis. 234, 147 N. W. 18. 

% Tilton v. Gates Land Co., 140 Wis. 197, 121 N. W. 331. 

*® Morse v. Modern Woodmen of America, 166 Wis. 194, 164 N. W. 829. 
* Brown v. Swineford, 44 Wis. 282. 
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civil case has almost unlimited discretion as to the amount of the 
exemplary damages and is not permitted to take into account the 
fact or amount of the criminal fine. But these arguments are 
neither original to the writer nor new. They have been deliberately 
considered and rejected not only by the Wisconsin Court, but by a 
majority of the courts of this country and are doubtless no more 
convincing now than they were then. Certainly they represented 
the view of the court at one time and would have been approved had 
not the doctrine of stare decisis been in the way.” It is to be doubted 
whether this doctrine ought to stand in the way, if the rule of ex- 
emplary damages is unsound. The abandonment of the rule would 
unsettle neither title nor vested right nor rule of property and except 
in so far as the rule has been adopted by statute would seem as easy 
to dispose of judicially as was the doctrine of imputed negligence. In 
Reiter v. Grober,®* the doctrine that the negligence of the driver 
in a private vehicle is imputed to a passenger in such a way as to 
bar an action by the latter upon the grounds of contributory negli- 
gence was overruled. This doctrine had been consistently maintained 
in Wisconsin since the case of Prideaux v. Mineral Point,®* and some 
of the cases affirming the doctrine had done so upon the rule of 
stare decisis. Chief Justice Cassoday, in Lightfoot v. Winnebago T. 
Co., ** had said that the rule could be changed only by the legislature. 
In disposing of the doctrine of stare decisis the court in the Reiter 
case®® said: “Were it a rule of property we should certainly apply to 
it the rule of stare decisis. But it is not a rule of property. It is 
a pure judicial decree relating to liability for negligence, and the 
court would not for a moment give countenance to an argument 
that a wrongdoer relied upon it.” Neither should the victim of a 
malicious tort be heard to say that he relied upon the rule of punitory 
damages. Such damages are not his as a matter of right and are in 
excess of the amount needed for his compensation. He cannot 
complain if the jury does not award them, or if a sum alleged 
to be inadequate is given.” 

Perhaps the whole question is academic. It was pointed out by 
Chief Justice Ryan in Brown v. Swineford,” that the case of Bass 
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v. Ry.,°* which was tried three times, twice on the theory that ex- 
emplary damages could be given and once on the theory that they 
could not, resulted in exactly the same verdict on each trial, indi- 
cating that a jury that is not permitted to vote exemplary damages 
will even the score by awarding a larger sum in compensatory dam- 
ages for mental pain and suffering. Undoubtedly the tendency 
will be in this direction. However, certain practical benefits may 
reasonably be expected to flow from the abandonment of punitory 
damages. The wealth or poverty of the defendant could, in general, 
no longer be considered as material. Such evidence seems to the 
writer to have a tendency to prejudice the jury upon 
the merits of the case and the quantum of compensatory damages. 
The abandonment of the rule would also relieve complications, here- 
tofore discussed, arising in cases where several defendants are sued 
upon a joint tort. 

The rule of exemplary damages is not without support in Wis- 
consin as a matter of principle. In the case of Luther v Shaw,** 
Mr. Justice Timlin, while conceding that the award of exemplary 
damages is illogical and inconsistent with the theory that damages 
should never exceed the sum needed for compensation, says: 


Speaking for myself only in this paragraph, I am inclined to admit that, assum- 
ing these premises, (that damages should never exceed compensation),™ the 
lack of logic is quite apparent. But it is a commonplace observation that 
illogical systems of government often achieve better results than those which 
are strictly logical. The law giving exemplary damages is an outgrowth of 
the English love of liberty regulated by law. It tends to elevate the jury as a 
responsible instrument of government, discourages private reprisals, restrains 
the strong, influential and unscrupulous, vindicates the right of the weak, and 
encourages recourse and confidence in the courts of law by those wronged or 
oppressed by acts or practices not cognizable in or not sufficiently punished by 
the criminal law. The latter law must be uniform as to persons and acts, 
must fix a maximum and minimum punishment on this basis, and cannot always 
be adjusted to particular circumstances of atrocity which occasionally occur. 
The maximum penalty, together with compensatory damages for the taking of 
one little ewe lamb, would be quite inadequate and unsatisfactory in the 
hypothetical case put by Nathan to David. If some American multi-millionaire 
should emulate the antics of Lucius Veratius with reference to personal or 
property rights, justice might require some deterrent not found in the criminal- 
law penalties plus compensatory damages. The ordinary case of aggravated 
newspaper libel, where the actval damages are small, or the case of malicious 
abuse of legal process, will supply more modern instances. 





36 Wis. 450, 39 Wis. 633, 42 Wis. 654. 
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It would seem to the writer that if the policy upon which the 
criminal law is based is unsound, or if the law does not cover a 
wide enough field, it should be changed or enlarged. If its policy 
is sound, it should not be defeated by a different and inconsistent 
policy with respect to civil damages. It seems unnecessary and un- 
wise to balance the assumed deficiencies of criminal justice by a sys- 
tem of damages that is frequently unjust in operation and inconsist- 
ent in principle with theories of damages that have long been es- 
tablished and that are concededly sound. 


Joun D. WicKHEM. 
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NOTES ON RECENT CASES 


CoNnSsTITUTIONAL LAW—NotIcE oF ADOPTION PROCEEDINGS—PoLicE PowER 
—lIn the recent case of Lacher v. Venus, 188 N. W. 613, the Supreme Court of 
Wisconsin has decided that a statute, section 48.22, St. 1921, which dispenses 
with the written consent of or notice to the natural parents of a dependent 
child committed to the State School at Sparta because of the inability of the 
natural parents to support the child, and substituting therefor the written con- 
sent of the State Board of Control is unconstitutional as conflicting with the 
Fourteenth Amendment of the Federal Constitution and with Article 121 of 
the Wisconsin Constitution. 

The facts of Lacher v. Venus were as follows: The child, Myrtle, had 
been committed along with her seven brothers and sisters to the State School 
by an order of the juvenile court of Milwaukee county because of the inability 
of the parents to support them. Later they were returned to the parents who 
then removed to Madison. On Nov. 15, 1917, six of the children including 
Myrtle, were re-committed by the juvenile court of Dane County for the 
same reason. Of this proceeding the parents had notice, and were present. 
On August 28, 1918, after the proper petitions, the defendents were granted 
an order making Myrtle their child by adoption upon finding that they were fit 
and suitable persons under the Statute. On February 5, 1919, the plaintiff the 
natural parent, having rehabilitated his fortunes, was granted an order declar- 
ing him, upon his giving a bond in $500, a fit and suitable person under the 
statute for the guardianship of his children and ordering the state school to 
release the six children. In June 1919, the plaintiff petitioned the Monroe 
County court for an order calling on the adoptive parents to show cause why 
the adoption proceeding should not be set aside. The defendant pleaded the 
statute, section 48.22, which dispensed with notice to the natural parents; but 
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upon the hearing the adoption proceedings were vacated. In appeal to circuit 
court of Monroe County, this judgment was reversed; the natural parents ap- 
pealed to the Supreme Court which in a four to three decision held that the 
adoption proceedings were void and consequently that the natural parents were 
entitled to the custody of the child. 


The opinion holds that if section 48.22 (3) which dispenses with notice to 
the natural parents be understood as amending the earlier section, 4022, which 
provides that written consent of or due notice to the parents is a requisite of 
valid adoption proceedings, then it is unconstitutional because it would sanction 
the taking of life, liberty, or property without due process of law. This 
argument is based upon several propositions of law built around the proposition 
that the commitment proceedings and the adoption proceedings are entirely 
distinct and consequently, as a corollary, that notice of the commitment pro- 
ceedings (which the natural parents had) is entirely distinct from notice of 
the adoption proceedings on the ground that the order of commitment of the 
child is not conclusive upon the parents whether he has notice of such com- 
mitment or not. Consequently, since in the principal case the parents had no 
notice of the adoption proceedings, those proceedings are void as against 
them, the statute (section 48.22) notwithstanding. 


The dissenting opinion, by Owen J., grants that the adoption would be 
invalid without due notice thereof to the parents but holds that the parents had 
due notice by reason of the fact that they had notice of the commitment pro- 
ceedings. After the commitment proceedings, says the dissent, the state 
stood in loco parentis to the child and when the state, through the board of 
control consented to the adoption, the adoption was thereby made valid. 


The difference of opinion is thus pivoted upon the relation of the State 
to the child after commitment to the state school. 


Owen, J. says, “It is said in the opinion that to construe section 573J, now 
section 48.22 (3), Stats., according to this contention (that it dispenses with 
notice to the parents) would be to render it unconstitutional. If by this it is 
intended to challenge the power of the State to assume the control and custody 
of dependent children and make such disposition of them as may promote 
their best interests, then I think the position of this court is out of harmony 
with that of any other court which has ever spoken on the subject. The 
right of the parent to the custody of the child is attended with the concomitant 
duty to support it, and when parents are unable to perform this duty, they 
forfeit the right to the custody of the child. The legislature is the judge of 
the way in which the State shall deal with its dependent children, and it may, 
if it sees fit, perform the duty which that State owes to dependent infants 
by taking them from their parental homes and placing them in institutions or 
homes of the State’s choosing. So far as my investigation has gone, this 
right of the State has never been challenged.” In support of this view are 
cited several cases: The United States v. Bainbridge, Fed. Cas. 14,497, 1 
Mason 71, 79, (decided by Justice Story) ; Bennet v. Bennet, 13 N. J. Eq. 114, 
at 118; Whalen v. Olmstead, 61 Conn. 263, 267, 23 Atl. 964, 965 (15 L. R. A. 
593) ; State v. Clotteu, 33 Ind. 409, 411; Stearns v. Allen, 183 Mass. 404, 408, 
67 N. E. 349, 351, and Schlitz v. Roenitz, 86 Wis. 31, 56 N. W. 194, 21 L. R. A. 
483. 
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In all of these cases it is said in very general Janguage that the State, 
to preserve its integrity, under its police powers, may commit dependent chil- 
dren to institutions or homes when the parents are unable to support them. 
But in none of them is it decided that after such commitment the parents’ 
rights are forever extinguished. In none of them is it held that the State 
after commitment stands exactly in the shoes of the parent. And in all of 
them the phrase loco parentis is bandied about in a very loose manner. They 
are all authority for saying, as Owen, J. says, that when the parents are un- 
able to support the child, their right to custody of the child is forfeited but 
none of them decided that the right was forfeited forever, no matter what 
cause of inability as Owen, J. maintains. In fact, there is much authority 
to the contrary—the weight of authority holds that the State in its capacity 
of Good Samaritan merely takes temporary custody of the child during the in- 
digence of the parents who may regain such custody upon proof that they 
have again become suitable persons under the statute, Milwaukee Industrial 
School v. Supervisors of Milwaukee County, 40 Wis. 32; Guardianship of 
Knoll, 167 Wis. 458; State v. Scholl, 167 Wis. 504. In Purinton v. Jamrock, 
195 Mass. 187, the parent lost her right to reclaim the custody of the child 
by reason of her acquiescence in allowing such child to be supported by the 
State as a pauper for several years while there was nothing to overcome the 
presumption that she had been able to support it all along. In Stearns v. Allen, 
183 Mass. 404, a statute which dispensed with consent when the child had 
been suffered to be supported by the state for more than two years was held 
constitutional. But in the instant case, there is no such provision in the 
statute and the evidence shows that as soon as these deserving and meritorious 
parents had recouped their fortunes, they sought to reclaim their children. In 
Schlitz v. Roenitz, supra, which was not, however, a case of commitment, it 
was held that even where the parent had abandoned the child, an adoption 
order was invalid when the adoptive parents did not give notice to the natural 
parent so that he could have “his day in court” to defend himself on the charge 
of abandonment. This doctrine would seem to be contra to that enunciated in 
Nugent v. Powell, 4 Wyo. 173, where it was held that the court might de- 
termine the fact of abandonment in the absence of the father and without 
notice to him, it being merely an evidentiary fact. On authority, it would 
seem that the State is merely a temporary custodian, “ a good Samaritan,” to 
use the language of Winslow, J. in State v. Scholl, supra, who must re- 
linquish such custody as soon as the natural parents have reestablished them- 
selves, provided they are not guilty of abandonment or laches by acquiescing 
in such custody while they were able to support the child. Upon principle 
the same is true, for to say that the parents’ rights were so cut off and those 
of the state substituted to such an extent that written consent by the latter may 
be given in lieu even of mere notice to the former would mean that as soon as 
the child was committed his right to inherit from his parents, and they from 
him, would be arbitrarily destroyed even though the parents suddenly re- 
couped their fortunes on the very day after such commitment and immediately 
sought to reclaim the child. 

Now has the Legislature the right to abrogate this doctrine by providing 


under its police power that notice is not essential to valid adoption proceedings ? 
To answer this in the affirmative would be to be driven between the two horns 
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of a dilemma; (1) Either the commitment proceedings must be final and 
parents’ rights forever extinguished under the exercise of police power, or 
(2) the commitment proceedings are only temporary and the adoption pro- 
ceedings shall be authorized by virtue of the police power. 

This involves a discussion of the balancing of the police power with the 
constitutional guarantee of due process of law. 

It is said that the British Parliament may do anything except change a 
man into a woman, or vice versa. Such, however, is not the case with the 
Federal Government or any one of the several state legislatures. They 
must lean upon the shoulder of the past while they reach forward to grasp 
the problems of the future. The illustrious Winslow has said of due process 
of law: “Where there is no express command or prohibition, but only general 
language or policy to be considered, the conditions prevailing at the time of its 
adoption must have their due weight; but the changed social, economic, and 
governmental conditions and ideals of the time as well as the problems which 
those changes have produced must also logically enter into the consideration 
and become influential factors in the settlement of problems of construction and 
interpretation.” (Winslow, J. in Borgnis v. Falk, 147 Wis. 327, 348, 133 N. 
W. 209, 215, 216) Miller, J. in Davidson v. New Orleans (1878) 96 U. S. 97, 
24 L. Ed. 616, says, “If, therefore, it were possible to cover every exercise 
the power thus forbidden to the state, and exclude those which are not, no more 
useful construction could be furnished by this or any other of the funda- 
mental law.” Brewer, J. was evidently under the impression that due process 
could be defined, for he says, in a dissenting opinion in Austin v. Tennessee, 179 
U. S. 343, 21 Sup. Ct. 132, 45 L. Ed. 224 (1900), “I think, and I say it with 
all respect, that no case involving a constitutional question should be turned off 
on the simple declaration that upon its peculiar facts it falls on one side or 
the other of some indisclosed line of demarcation.” It is submitted without 
argument that the view expressed by Winslow, J. and Miller, J. is the more 
sound view. Indeed, it needs no array of authority or argument to show that 
what would be due process in our day would no doubt be considered a shame- 
less refinement in those days when Hengist and Horsa squatted under the oaks 
and uttered dooms; or that what would be required as due process in Wis- 
consin would, in all probability, be regarded as a Gordian knot by the Grand 
Lama of Thibet. Due Process, it would seem, is a concept which varies 
with the time and place. 

Notice, as an element of due process, has been defined by Daniel Webster 
in the famous Dartmouth College Case as requiring that every man whose 
rights are to be affected by an adjudication “shall have his day in court and 
an opportunity to be heard in his defense.” As a general proposition, then, 
notice is an essential element of due process where one’s rights are to be affect- 
ed by a judicial proceeding. In the exercise of the legislative functions, how- 
ever, notice is not essential—as where one is affected by an exercise of the 
police power. But judicial proceedings although authorized pursuant to the 
police power must conform to the requirements of due process and give notice. 
Smith v. State Medical Examiners, 140 Iowa 66, 117 N. W. 1116. Diseased 
cattle may be summarily destroyed under the police power without notice be- 
ing given to the the owner; City of New Orleans v. Charouleaux, 121 La. 890. 
Horses with glanders may be destroyed without notice, Miller v. Horton, 152 
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Mass. 540. Nets used in illegal fishing, dice, cards, and other gambling 
devices may be destroyed without notice, Lawtons v. Steele, 152 U. S. 133. But 
an act providing that cattle found trespassing within private enclosures might 
be seized and sold without notice was held to be unconstitutional, Rockwell v. 
Nearing, 35 N. Y. 302. Houses may be dynamited to stop a conflagration 
without notice to the owner. Now if notice and judicial! process were re- 
quired before destruction of diseased animals the disease would in all 
probability spread, to the detriment of the public, before such cattle could be 
condemned by judicial proceedings. The whole town would be destroyed 
before a house in path of a conflagration could be judicially condemned. In 
the case of the nets used in illegal fishing, as in the case of dice, cards and 
other implements of gambling, the property is of such small value that it 
would be impracticable in the matter of relative costs to condemn such 
property judicially before destruction. Furthermore, it would be belittling a 
court of justice to require that it solemnly condemn a pair of dice taken from 
a crap-shooter before destroying it. It is worthy of note that in the case of 
trespassing cattle, Rockwell v. Nearing, supra, the danger to public health or 
morals is too remote to justify summary seizure and sale. Therefore, it 
would seem that even in the exercise of the police power notice must be given 
unless the immediate danger to public welfare from the offending property 
render such notice impracticable from a standpoint of expediency or unless the 
property is of trifling value. Let it be supposed that the custody of state is 
merely temporary and adoption proceedings are under exercise of police power. 
Now the adoption proceedings in the principal case, are either under the exercise 
of the police power or they are not. If they are not, it is clear that notice is 
required at all events. If the adoption proceedings are under the exercise of 
the police power, it is equally clear that there is no very close parallel, in 
respect to the dangers to the public, between this exercise of the police power 
—the adoption proceedings—and those given above, diseased cattle, dice, cards 
etc. Furthermore, the adoption itself would require judicial proceedings even in 
case the natural parents were dead. Therefore why should they not be at least 
notified of such proceedings and be given “their day in court” since the reason 
for the rule dispensing with notice in some instances of the exercise of the 
police power has disappeared. 

Thus one striving to support the dissenting opinion is driven to the other 
horn of the dilemma—that public welfare renders it imperative that a dependent 
child whose parents are unable to support it shall be forever torn from its 
home and lose its right of inheritance from its meritorious but indigent 
parents, and they from it, although the parents should recoup their fortunes 
the very next day after such commitment. Any rule such as this would be 
so shockingly arbitrary, and disregardful of worthy and commendable 
sentiments, in substituting the highly abstract, vague, and intangible affection 
of the State as “parens patriae” for the more tangible and personal affection 
of the natural parents, as well as disregardful of property rights as to savour 
too strongly of the commune—and incubator, or institutional breeding of 
children. It follows as a corollary that such a doctrine would rankle upon 


the palate of a modern liberal State. The instant case, in repudiating this 
dangerous doctrine, is, therefore, sound. 


Joun B. Martineau. 
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INTOXICATING LIQUOR—REGULATION OF SALE OF Non-INTOXICANTS UNDER 
EIGHTEENTH AMENDMENT—In Alby v. Smith, —Wis— 189 N. W. 493, 
plaintiff commenced an action against the state prohibition commissioner 
seeking to restrain the defendant from bringing an action under Subsection 
30 and 32 of Section 1543 of Statutes (Chap. 144 of Laws of 1921). The 
Complaint specifically raised the question of the constitutionality of Subsection 
30 of the said statute which relates to the removal of screens and blinds and 
the maintenance of standing bars at which drinks are consumed in places 
where “non-intoxicating liquors” are served, and additional subsections pro- 
viding penalties and forfeitures for the violation thereof. Prior to the 
adoption of the Eighteenth amendment, plaintiff conducted a saloon in Mil- 
waukee and at the time of this action he was selling non-intoxicants. He 
retained the old time bar which had once constituted a part of his saloon 
equipment and he was serving the non-intoxicating drinks over this bar. It 
was customary for his patrons to consume these drinks while standing at the 
bar. The complaint avers that the defendant, the state prohibition com- 
missioner, threatens to prosecute the plaintiff if he continues to maintain the 
said bar in the manner alleged. 

In its holding the court substantiated the doctrine advanced in Silber v. 
Bloodgood, —Wis.—188 N. W. 84, that the state has power to prohibit traffic 
in non-intoxicating liquor in order to render effective legislation pro- 
hibiting the sale of intoxicants. The court held also that under Subsection 
30 of Statute 1543 the maintenance of a standing bar at which drinks are 
consumed is prohibited regardless of whether or not it forms an obstruction 
to a clear view of the interior. The reason is said to be formed in the 
legislative intention to usher out “firmly but considerately the old time saloon,” 
and the legislature was not trying, as the appellants urged, to regulate merely 
the posture of the patrons while consuming their “thirst-quenching libations.” 
The final point made was that Subsection 30 of the said statute may have been 
intended to terminate the old time saloon, or to prevent a successful conceal- 
ment of mixing drinks behind the bar, and so the said provision was not 
arbitrary or ridiculous as a regulation of the sale of non-intoxicating liquors 
for the purpose of enforcing the prohibition of intoxicating liquors. 


Mr. Justice Rosenberry dissented and Mr. Justice Eschweiler wrote an 
able dissenting opinion. The view taken was that the act included all soda 
waters and so the counters in drugstores or any place where pop, ginger ales, 
grape juices, or similar beverages are sold, come within the condemnation of 
the statute as much as the article of furniture condemned by the majority 
opinion. The provision then, has too great a vista. The dissent also clearly 
showed that the legislative intent was not to prevent the use of non-intoxicating 
drinks, but to prevent the traffic in intoxicants. So, it is argued, there is no 
reasonable ground to conclude that “the mere matter of a consumer’s posture 
when consuming legalized liquors can have any causal or even casual con- 
nection with the direct aim and ultimate end of the act, so that it could be 
said in reason that a consumption by a consumer when sitting at the counter or 
standing just outside the touching zone leaves the seller still a law abiding 
citizen, and who may continue in his business, but a consumption while stand- 
ing at the same counter makes the seller now a malefactor, and liable to 
forfeit his license.” The difficulty of enforcement is also mentioned where 
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youth crowds around the countless stands in its noisy demand for the purling 
pop. It seems from an impartial analysis that the view of the dissent is the 
more favorable. 

Clearly, if the legislature has power to prohibit traffic in intoxicating 
liquors, it may also prohibit traffic in non-intoxicating liquors, for the reason 
that traffic in non-intoxicants affords an easy cover for dealing in intoxicating 
liquors. See Pennell v. State, 141 Wis. 35, 123 N. W. 115. The general 
rule is aptly stated in Otis v. Parker, 187 U. S. 606, 23 Sup. Ct. 168, where it 
is said, “If the state thinks that an admitted evil cannot be prevented except 
by prohibiting a calling or transaction not in itself necessarily objectionable, the 
courts cannot interfere, unless, in looking at the substance of the matter, they 
can see that it is a clear unmistakeable infringement of rights secured by the 
fundamental law!” So here the primary object of the legislature was to 
regulate traffic in intoxicating liquors. To accomplish this end, the legis- 
lature has the undeniable right to regulate the selling of non-intoxicants, a 
business not in itself objectionable. Or as stated in Rupert v. Caffey, 251 
U. S. 264, 293; L. Ed. 260, 275, “The police power of the state over the liquor 
traffic is not limited to the power to prohibit the sale of intoxicating liquors, 
but it is supported by a separate implied power to prohibit the sale of kindred 
non-intoxicating liquor so far as necessary to make prohibition of intoxicants 
effective.” | Always the authorities state that the only limitation on police 
power regulating the sale of non-intoxicants, in order to quash the traffic in 
intoxicants, is that the limitation should have a reasonable relation to the end 
sought to be accomplished. So the question squarely presents itself, Is the 
provision prohibiting a standing bar where legalized liquor is consumed, a 
reasonable exercise of the police power of the state when the ultimate end to be 
accomplished is not to prevent the use of non-intoxicating drinks but to 
abolish the traffic in intoxicating liquors? An analysis of the question discloses 
three propositions: First, is the regulation reasonable; second, is not the sub- 
stituted method as dangerous as the old time custom; and third, is the pro- 
vision too inclusive for the end sought. 

Is the regulation provided for in Subsection 30 reasonable? This section 
has three distinct features: (1) There shall be no standing bar or counter 
of any description at which any such drinks or liquors are consumed in the 
place or room covered by the license; (2) There shall be no stall or booth 
or inclosure of any kind to be connected with such place or room; (3) The 
windows and doors of any such place or room shall be unobstructed by blinds, 
or screens or any other articles, so that a clear and unobstructed view of the 
interior of the said place or room from the outside may be had at all times. 
Clearly, the prohibitions as to the inclosures and screens, blinds, etc., are by 
express terms confined to those things which obstruct “the windows and doors 
of any such place or room.” As the trial court said. “A bar, counter, or any 
other article which is not so placed that it obstructs the view from the window 
or door to the interior of the place does not come within the prohibition of the 


law.” 


So the term “bar” must mean a bar or counter at which one consumes 
drink. The prohibition is against consuming at a standing bar. The 
opinion of the Attorney General was that the law does not prohibit the 
maintenance of a bar so long as it is not used as a bar at which non-intoxicat- 
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ing beverages are consumed. Is the regulation condemning the consumption 
of soft drinks at standing bars a reasonable exercise of police power to effect 
the prime purpose of regulating the traffic in intoxicants? It is said that 
the legislative intention may have been intended to prevent the successful con- 
cealment of drinks behind the bar. This seems just as possible under the new 
method prescribed by the statute. The only difference is that now the 
consumer takes a step backward before he consumes the liquor, or is served at 
a table. At the trial it was shown that flasks or jars of moonshine might be 
placed under the bar and tipped over into the sinks when the prohibition 
officers arrived. Carrying the rule a step farther. Could the legislature 
prohibit the use of sinks because the evidence of intoxicants is lost? Could 
the legislature prohibit pockets because bootleggers keep illicit liquor in them? 
Could the legislature prevent the shipping of trunks by common carriers be- 
cause intoxicants might be transported? Could the legislature prevent 
the use of bottles and glasses because illicit liquor might be served in them? 
Clearly these provisions would be unreasonable as to the end sought to be ac- 
complished. The individual rights must be considered with reference 
to the rights of the community. By analogy the case of City of 
Passaic v. Paterson Bill Posting Company, 72 N. J. L. 285, 67 Atl. 267, 
111 Am. St. Rep. 676, 5 Ann. Cas. 995, a city ordinance requiring signs 
to be constructed not less than ten feet from the street was held to be a 
regulation not reasonably necessary for the public safety and could not be 
justified as an exercise of police power when enactment of the primary or- 
dinance was due to aesthetic consideration rather than considerations of public 
safety. In accord are the cases of Crawford v. Topeka, 51 Kan. 756, 33 Pac. 
Rep. 476, and Commonwealth v. Boston Advertising Co., 188 Mass. 348, 74 
N. E. 601. Again by analogy where an ordinance was designed to regulate 
the sale and purchase of old junk, it was held that an ordinance restricting 
location of junk shops is void on the grounds of unreasonableness. Weadock 
v. Recorder’s Ct. Judge, 156 Mich. 376, 120 N. W. 991. The power to regulate 
is generally conceded but the regulation must be reasonable and necessary for 
the public safety. In this case it appears that the regulation of consuming of 
soft drinks at standing bars seems to have little or no connection with the 
prime purpose of abolishing traffic in intoxicants. It would seem that the 
saloon atmosphere would exist even if the patrons loitered around tables in- 
stead of the bar. A more reasonable construction of the statute might be that 
the purpose of the provision is to prohibit a standing bar so situated as to 
obstruct the view of the interior of the place or room from the outside. 


Taking the second point in the analysis, is not the substituted means as 
dangerous as that condemned by the majority? As was pointed out the same 
possibility exists to evade the law. The trial court said, “If the view through 
windows and doors be unobstructed, the law is not violated if an article like a 
bar or counter is placed back in the room in such a way that it may obstruct 
the view to the rear of such bar, counter, or any other article.” So the 
possibility for concealment seems enhanced if the view to the rear of the bar 
might be obstructed by placing the bar at an angle or in the back of the room. 

Considering the third proposition, has the statute in question too great a 
vista? Sect. 1543 (1) (m) reads: “The words ‘non-intoxicating liquor’ in- 
cludes all liquors, liquids, or compounds, whether medicated, proprietary, 
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patented or not and by whatever name called, fit for use for beverage purposes, 
containing alcohol in any degree, not defined to be ‘intoxicating liquors.’” The 
evidence showed that soda waters, ginger ale, root beers, fruit juices, etc., con- 
tain a trace of alcohol. For instance, loganberry juice contains .47 per cent 
alcohol which is just below the .5 per cent line of intoxicating liquors. Pre- 
served sweet cider is expressly excepted by subsection (5) (6) of said statute. 
So the exclusion of cider seems to indicate the inclusion of other similar 
beverages. All such beverages seem within the statute. If that is so, clear- 
ly no person can sell them for consumption on premises without first having 
obtained a license under Subsection 29 (a) of Section 1543 Stats. Then, as 
Mr. Justice Eschweiler points out, the counters in drug stores, grocery stores, 
or other places where these legalized beverages are sold and consumed are 
reasonably and logically within the condemnation of Subsection 30. The 
trial court said, “The law does not exempt drug stores from its operations. A 
reading of the law discloses no legislative intent to exempt any person who 
sells non-intoxicating beverages from the provision of the law.” (C. 17; R. 
27.) Is it possible to secure the object sought without impairing the essential 
rights of the individuals? Is this a reasonable exercise of police power? No 
necessity is pointed out for such a sweeping law. 


The statute must be sustained, if at all, on the theory that it is reasonable. 
The primary consideration is the condemnation of traffic in intoxicating 
liquors. To accomplish this the state may regulate the sale of non-intoxicants. 
But the regulation must be reasonable in the light of the primary consideration. 
Subsection 30 seems aimed against consuming at a standing bar “legalized 
liquor” and the view of the dissent seems well taken. The rights of the in- 
dividual and seller must be considered and balanced with those of the com- 
munity. In the words of the dissent it seems difficult to see “how the con- 
sumer’s posture when consuming legalized liquors can have any causal or even 
casual connection with the direct aim and ultimate end,” which is the condemna- 
tion of traffic in intoxicating liquors. 


Carrot, R. Hert. 


REASONABLE RaTES—MUNICIPALITY AS THE UNIT IN RaTE REGULATION— 
In the case of the City of Eau Claire v. Wisconsin-Minnesota L. & P. Co., 
Wis. 189 N. W. 476. (Motion for rehearing denied. October 10, 1922.) The 
court held that the rates of a public utility supplying electric power to a 
group of cities should be based on the cost of serving each individual 
municipality instead of a rate figured from the cost of serving all the munici- 
palities grouped together as one unit. The Railroad Commission authorized a 
rate uniform for the group of communities taken as a whole except that the 
cities were classified into three classes depending on their size and the amount of 
current used. The Commission was held to have erred in adopting such a 
rate, because it did not take into consideration the cost of serving the individual 
city, or that one city may be nearer to the source of power than another city, 
or that a city may have been served cheaper by a utility previously, which did 
only a municipal business. When the utility enlarged its business to include 
several towns and built a large hydro-electric plant to take care of the business, 
the uniform rates for all the communities served were authorized. The 
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plaintiffs claimed that such rates were unreasonable to them, as people of an 
individual city. 

The court held that the municipality should be the unit for rate regulation, 
because the public utility law, Wis. Stats. 1797m-1—1797m-109, regarded 
the public utility as a municipal matter, with each municipality having its 
own utilities supply its individual needs. Law left certain matters to the 
municipality to deal with utilities but placed their control and supervision with 
the state Railroad Commission. This law has not been changed materially 
since its passage in 1907, although the size of the electric utilities has increased 
into large systems serving many communities, instead of a utility serving only 
one municipality. But as the Public Utility Law treats the utility as 
municipal in character, the court holds that the individual municipality must be 
the unit for rate regulation, although the utility at the present time is doing a 
state-wide business. But from the definition of a public utility franchise 
which is an indeterminate permit to operate a utility within the state, a rate 
uniform for a group of communities should be reasonable. Wis. Stats. 
1797m-1 subd.; 5 City of La Crosse v. La Crosse G. & E. Co., 145 Wis. 408, 
130 N. W. 530. The regulation and control of the utilities and their rates, 
were placed in a state agency, the Railroad Commission. Wis. Stats. 1797m- 
46. These provisions show the intention of the legislature to treat the utility 
as a state matter instead of a business to be left to the municipality to supervise 
and control. 

The view of the court as to making the municipality the unit in rate regu- 
lation where such municipality is a part of a group of cities served by same 
utility, is a minority holding. Re Champaign & Urbana Water Co., (Ill.) P. 
U. R. 1919 E. 798; Ketterlinus v. Bar Harbor & Union River P. Co., (Me.) 
P. U. R. 1920 B. 513; Re Consolidation G. & E. L. Co., (Md.) P. U. R. 1921 
D. 705; Re Lynchburg T. & L. Co., (Va.) P. U. R. 1921 E. 87. Most of 
these cases hold such view because an individual municipality should reap all the 
benefits of being located near to the source of the power, and proximity to 
the plant should be taken into consideration. But mere proximity should not 
be important when cities are supplied as they are in the present case, by an 
interconnected system, with steam and hydro-electric plants located at different 
towns of the group. Mere political boundaries should not make rates 
different where all the cities are served by the same utility. Purchasers of 
Gas in the Village of Andover v. Empire G. & F. Co., (N. Y.) P. U. R. 
1920 A. 702; In re Tucson Farms Co., (Ariz.) P. U. R. 1920 B. 624; Glen 
View Imp. Club. v. People’s Water Co., (Cal.) P. U. R. 1918 F. 187. 

The weight of authority is in favor of the view of the Railroad Com- 
mission that the rate should be uniform for a group of cities supplied by the 
same electric system. Re Missouri G. & E. S. Co., (Mo.) P. U. R. 1921 D. 
687 ; City of New Castle v. Bell Tel. Co., (Pa.) P. U. R. 1921 B. 378; In re 
Rockland Elec. Co., (N. J.) P. U. R. 1915 D. 683; Re United States Utilities 
Company, (Ill.) P. U. R. 1922 B. 344; Re Utica G. & E. Co., (N. Y.) P. U. 
R. 1922 A. 146; Ben Avon Borough v. Ohio Valley Water Co., (Pa.) P. U. R. 
1917 C. 390; Pub. Ser. Comm. v. Pac. P. & L. Co., (Wash.) P. U. R. 1921 
A. 590. The rates for a large system producing electric current from both 
steam and hydro-electric power should be arrived at from the cost of the whole 
system. In re Whitney P. & L. Co., (Cal.) P. U. R. 1920 D. 931; In re 
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Utah P. & L. Co., (Utah) P. U. R. 1921, C. 294. While the above cases are 
mere orders of the state public service commissions, they show that the group 
system is generally taken in arriving at a rate for a group of communities 
served by the same utility. This view is also supported by decisions of the 
courts which have held that the general rule of law is that the true test of 
whether a rate is reasonable is its effect upon the entire system operated by a 
public utility, and not whether a particular part thereof is operated at a profit 
or a loss under the prescribed rate. The Milwaukee E. R. & L. Co. v. Rail- 
road Comm., 171 Wis. 297, 177 N. W. 25; St. Louis & San Francisco Ry. Co. 
v. Gill, 156 U. S. 649, 15 Sup. Ct. Rep. 484; Grosbeck v. Duluth So. Shore & 
Atl. Ry. Co., 250 U. S. 607, 40 Sup. Ct. Rep. 38; Puget Sound T. L. & P. Co. v. 
Reynolds, 244 U. S. 574, 37 Sup. Ct. Rep. 705. An order of the Missouri 
Public Service Commission was held to be valid which prescribed rates as 
uniform for a group of cities served by the same utility. Such rate was 
considered as reasonable. State v. Pub. Ser. Comm.—Mo.—, 236 S. W. 852. 
In Hackensack Water Co. v. Board of Public Utility Comm., 95 N. J. L. 295, 
112 Atl. 595, the court held that in fixing rates which a water company supply- 
ing a number of municipalities, may charge, the board of public utility com- 
missioners may not fix rates which discriminate between the various munici- 
palities so served, but that justice could only be done in deciding rate by con- 
sidering the property of the utility as a whole. 

The court practically overruled the case of The Milwaukee E. R. & L. Co. 
v. Railroad Comm., 171 Wis. 297, 177 N. W. 25, which allowed an uniform 
rate for a street car company which served several municipalities. |The 
court tried to distinguish the present case by saying that the Milwaukee case 
was one where the territory was single, contiguous, and compact. But as 
they adopted a rate for an area larger than one municipality, the court would 
have to hold such a rate unreasonable and invalid, since it does not conform to 
their ruling that utility rates should be based on the municipality as the unit. 
The dissenting opinion of the court accepts the group as the unit for rate regu- 
lation, because the waterpower privileges belong to the state at large, and such 
benefits should not attach to any particular individual or community, because it 
is nearer to the source of power than some one else or some other community. 
The rates in the present case were too high when the individual community was 
taken into consideration, but not when the system was taken as a whole. It 
is unfair to the rest of the municipalities served by the same utility that the 
rates should be made different in each municipality served, based on their 
proximity to the source of power. 


Although the rate has been found unreasonable, the court can not pre- 
scribe the rate to be followed in the future. Prentis v. Atlantic Coast Line Co., 
211 U. S. 210, 29 Sup. Ct. Rep. 67; City of Madison v. Madison G. & E. Co., 
129 Wis. 249, 108 N. W. 65; St. Paul Book Co. v. St. Paul Gaslight Co., 130 
Minn. 71, 153 N. W. 262. The legislature can prescribe a rate for the 
future, and can adopt as a unit for rate regulation, a group of municipalities 
served by the same utility, as long as the rate is not too high 
so as to confiscate private property or too low so as not to give the utility a 
fair return on its investment. The decision of the court forces the Railroad 
Commission to adopt the municipality as the unit for rate regulation, which 
means that in every case the group method has been followed, it will have to be 
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changed. As the group rate was adopted everywhere a municipality was 
served by a utility, which also supplied other municipalities with electricity, it 
will mean a change throughout the state. As the group unit gave a uniform 
rate and allowed the extension of the electric system, by shifting the costs to 
the whole system, the change to the municipality as the unit for the rate 
regulation may retard the public utility devélopment in the state. 


Wa ter A. WILLIAMS. 


TAXATION OF SLEEPING Cars—Unit RuLeE—INTERSTATE CoMMERCE—For 
years the power of a state to tax property engaged in interstate commerce, and 
the methods a state can use in arriving at the tangible and intangible value of 
such property, has been the cause of a great deal of litigation. A large con- 
cern such as the Pullman Company would necessarily be interested in this con- 
troversy. Taxing the property of a great concern owning sleeping cars that are 
being constantly hauled on most of the railroad lines throughout the country 
from one state to another, and being practically the only property in most of 
the states, presents a difficult problem for the different states. The solution 
of this problem as presented by the State of Wisconsin in a recent case is of 
interest. State v. Pullman Company,—Wis.—, 189 N. W. 543. 

The Pullman Company is an Illinois Corporation operating the sleep- 
ing car business and also manufacturing railroad cars. Practically the only 
property ever in Wisconsin is the rolling stock of the company. Generally 
speaking a state can only tax property having a situs in that state. The first 
problem, according to Wisconsin Statutes 1913, Sections 51.36 to 51.42, was to 
find the value of the capital stock. The number of shares of stock was 
multiplied by the average market value of each share as shown by the sales of 
the previous year on the New York Stock Exchange. The product was taken 
tentatively as the value. Similar estimates were made by using the average 
value of each share as shown by the sales of the last five years and the last 
quotation on June 30, 1913. The results represented the estimates of the value 
of the entire business of the company. 

Estimates of the value of the sleeping car business were made in iour ways. 
This was obtained on basis of the gross receipts of the sleeping car business 
as compared with the total gross receipts from the entire business. The same 
procedure was used with net receipts, book value, and actual value. All were 
taken from the reports of the company as required by statutes. 

To determine that part of the sleeping car business apportionable to Wis- 
consin they found the proportion that the number of miles of railroad over 
which cars were operated in this state bore to the total number of miles of 
railroad over which cars were run. The same procedure was used with the 
number of miles the cars traveled in Wisconsin and the total car mileage. 

Thus by the track mileage basis the commission found that the track 
mileage in Wisconsin was 1.376 per cent of the total mileage, that the sleeping 
car business by the gross receipts basis was 55.2 per cent of the entire business, 
that the value of the capital stock at $153 a share, quotation of June 30, 1913, 
was $183,600,000. To get an estimate of the property value taxable they 
took 1.376 per cent of 55.2 per cent of $183,600,000 minus the value of the 
real estate outside of Wisconsin used in the sleeping car business. The Tax 
Commission made twenty-eight such estimates from the reports and other data 
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of the company. No one set of figures was used but all were considered 
together in arriving at the taxable value of the company’s property in Wis- 
consin for the year ending June 30, 1913. The tax was in lieu of all other 
taxes. 

The court held that the tax was valid. The objection of the company 
that the statute was void, as it did not prescribe any specific method of de- 
termining the value of the property, was of no avail. The statute did re- 
quire the commission to consider reports and returns of the company and such 
other information as may have been taken or obtained. “This was a question 
of legislative policy rather than one for the courts but we doubt whether a 
policy greatly limiting discretion of taxing officers by many detail rules would 
be an improvement over the methods generally prevailing.” The state could tax 
the cars according to their fair value which would include the “intangible value 
due to the organic relation of the property in the state to the whole system”, 
and need not be limited to actual value. It was not the business, transportation, 
or commerce which was taxed but it was merely a property tax. There was 
lacking one element of unity, that of physical connection of the different parts 
of the company’s property. Also the company had separate contracts with 
each railroad company. However, there was unity of use. There was no 
reason why the unit rule should not be used. If the company was under 
separate management or ownership the unit or aggregate value would have 
been less. “Even if the system of arriving at the value was not perfect it is 
better than none at all. Better honest mistake in the administration of an 
imperfect law than there should be no guide at all. It has been used for 
fifty years and the defendant has suggested no plan that was near as good as 
that prescribed by the statutes and followed as near as posible in this case”. 


Pullman Palace Car Company v. Pennsylvania, 141 U. S. 18, 11 Sup. Ct. 
876, was for many years the leading case on this subject. Pennsylvania, in 
taxing the cars used on the railroad lines through the state, used as the basis of 
assessment such proportion of its capital stock as the number of miles of 
railroad over which it ran cars in the state bore to the whole number of miles 
of railroad over which cars were run in all states. The court held the tax 
good and it was not a tax on interstate commerce but was in effect a property 
tax. The fact that no particular cars were in the state all of the time did not 
make any difference as there was on an average of one hundred cars in the 
state continually. In Union Tank Line v. Wright, 249 U. S. 275, 39 Sup. Ct. 
276, the state of Georgia levied a similar tax on a company which operated 
tank cars. The court held that the state could tax these cars. The tax was 
excessive. Statements concerning method in the Pennsylvania Case were 
mere dictum. Professor Beale commenting on this case in 33 Harvard Law 
Review 6, said “it was a serious thing to overthrow a method of taxation 
approved for so many years by the courts and the court might well have 
found it reasonable yet”. Justice Jones commenting on the same case in 
State v. Pullman Company said he did not construe the Wright Case as over- 
ruling the long line of cases but only a refusal to apply the track mileage 
method where, under the facts of the case, it would work great injustice. 

North Dakota attempted to tax all the property of a railroad by the unit 
rule on the track mileage basis. The court said, being a level country devoted 
mainly to agriculture and most of the great terminals being outside of the 
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state it would be unjust to use this method. Wallace v. Hines, 253 U. S. 66, 
40 Sup. Ct. 435. The States of Minnesota and California taxed the Pullman 
Company by a gross receipts tax on receipts received from business in the 
state. State v. Pullman Company, 146 Minn. 458, 179 N. W. 224; Pullman 
Company v. Richardson, 185 Cal. 484, 197 P. 346. It was held that the Arizona 
Code, providing for the unit rule in the taxation of railroad property, did 
not authorize its use in taxing the property of a foreign oil company when 
injustice would be done. Standard Oil Company v. Howe, 257 Fed. 481. 


From the cases considered we note that determining the intangible value is 
what has caused the courts trouble. All of the cases recognize that it is 
taxable but disagree to some extent as to the methods which should be used. 
However, if the tax is reasonable, most of the courts will sustain it no matter 
which method may have been used to determine the taxable value. Courts 
say these taxes are not on interstate commerce but are property taxes. But 
this seems to be allowing theory to deny fact. Is it not a tax on interstate 
commerce which can be taxed if the tax is reasonable as it should pay for the 
protection that it receives from the state? That is if the property engaged in 
such commerce is taxed in the proper way, it is a tax on interstate commerce 
and is legal. Powell, 31 Yale Law Journal 799. 

Could we not divide these cases into two classes and in the first, place 
such as the Pennsylvania Case where the court said the tax is reasonable and 
the method used was valid? Also Union Tank Line v. Wright where the tax 
was unreasonable, therefore the method used as applied to this case is invalid. 
In the same class those cases where a gross receipts tax was held to be valid. 
In the second class would be the Wisconsin case of State v. Pullman Company 
where the commission used several methods and made some twenty-eight 
estimates from which they determined the tax and the court said the tax is 
valid and as to the method that is a matter primarily for the tax commission. 
If the tax is reasonable why should the method used to arrive at the tax be 
material? In most of the cases of the former class one method was used and 
a tax determined from this. In the latter class the commission made a 
scientific research for the benefit of the court. 


In the Second Employers Liability Case, 223 U. S. 1, 38 L. R. A. (N. S.) 
44, 32 Sup. Ct. 169, it was held that the imposing of the federal Liability Act 
was a benefit to interstate commerce hence was a regulation and was valid. 
In Adair v. United States, 208 U. S. 161, 13 Ann. Cas. 764, 28 Sup. Ct. 277, 
it was held that there was no logical connection between interstate commerce 
and membership in a labor union. That is, the court could not say that such 
membership was a benefit or detriment to such commerce. In both of these 
cases was not there simply a question of fact for the court to determine? In 
the first was the Liability Act a benefit or detriment to interstate commerce and 
in the second the effect of membership in a union on such commerce. 25 
Harvard Law Review 548. Was it not the work of a sociologist to gather 
material to be presented to the court so that they could decide these questions of 
fact properly? It may have been that in the latter case there was an im- 
perfect knowledge of such question of fact. In the question we are consider- 
ing is it not for the economist, tax expert, or tax commission to gather material, 
make estimates as to the different values, and determine as near as possible 
a reasonable taxing value and present this material to the court to determine 














174 WISCONSIN LAW REVIEW 
whether it is reasonable? Practically speaking was not this the position ot 
the court in the case of State v. Pullman and does not this distinguish it from 
the other cases discussed? 


Cart H. DaAtey. 


VENDOR AND PurcHASER-—Risk or Loss UNDER AN ExecutTory CONTRACT 
For SALE oF Rea Estate—In case any loss occurs between the time of ex- 
ecution and performance of a contract for the sale of real estate, all the 
decisions agree that the loss should be borne by the owner. But there is a 
diversity of opinion as to which party, vendor or vendee, is to be regarded as 
the owner. The weight of American authority, following the rule announced 
in the leading English case, Paine v. Meller, 6 Ves. Jr. 349 (which overruled 
Stent v. Baillis, 2 P. Wms. 217) holds that the loss must be borne by the 
purchaser. This rule is based on the doctrine that equity, regarding that 
agreed to be done as actually performed, must treat the purchaser as the 
owner of the property from the time of the making of the contract. Marion v. 
Wolcott, 68 N. J. Eq. 20, 59 Atl. 242; Sewell v. Underhill, 197 N. Y. 168, 90 
N. E. 430, 27 L. R. A. (N. S.) 233, and note; Sutton v. Davis, 143 N. C. 474, 55 
S. E. 844; Fouts v. Foudrey, 31 Okl. 221, 120 Pac. 960. In the above cases 
the purchaser was in possession at the time of the loss. In the following 
cases the same result was reached even though the purchaser was not in 
possession at the time the loss occurred. Lombard v. Chicago Sinai Congrega- 
tion, 64 Ill. 477; Thompson v. Norton, 14 Ind. 187; Marks v. Tichenor, 85 
Ky. 536, 4 S. W. 225; Brewer v. Herbert, 30 Md. 301; Snyder v. Murdock, 51 
Mo. 175; Manning v. Ins. Co., 123 Mo. App. 456, 99 S. W. 1095; Bautz v. 
Kuhworth, 1 Mont. 133; Cropper v. Brown, 76 N. J. Eq. 406, 74 Atl. 987; 
Woodward v. McCollum, 16 N. D. 42, 111 N. W. 623; Reed v. Lukens, 44 Pa. 
200; Dunn v. Yakish, 10 Okl. 388, 61 Pac. 926; McKechnie v. Sterling, 48 Barb. 
(N. Y.) 330. In accord with the above decisions, it was held in the recent 
case of McGinley v. Forrest, 186 N. W. 74 (Neb.), deciding the question for 
the first time in that state, that the purchaser must bear the loss of a building 
destroyed before the time for performance arrived, thus adding another 
jurisdiction to the majority rule. But the case contained a strong dissenting 
opinion, in which the justice argued that the party in possession should bear 
the loss. 

There is an emphatic dissent to the majority rule. The following cases 
regard the vendor as the owner as long as the contract remains executory, and 
therefore place upon him any loss occurring before performance. Smith v. 
Phoenix Ins. Co., 91 Cal. 323, 27 Pac. 738; Conlin v. Osborn, 161 Cal. 659, 120 
Pac. 755; Wicks v. Bowman, 5 Daly (N. Y.) 25; Good v. Jarrard, 93 S. C. 229, 
76 S. E. 698, 43 L. R. A. (N. S.) 383 and note. In the above cases the vendee 
was not in possession under the contract. In Gould v. Murch, 70 Me. 288, and 
Wilson v. Clark, 60 N. H. 352, the same result was reached though the vendee 
was in possession under the contract at the time of the loss. The following 
cases, though often cited as sustaining the minority rule, were actions at law. 
Thompson v. Gould, 20 Pick. (Mass.) 134; Wells v. Calnan, 107 Mass. 514; 
Hawkes v. Kehoe. 193 Mass. 419, 79 N. E. 766; Powell v. Ry. Co., 12 Or. 488, 
8 Pac. 544. 

Because equity treats that which ought to be done as actually performed, 
the purchaser of real estate acquires certain proprietary r‘ghts from the date 
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of the contract, the relationship between vendor and vendee being in many 
respects similar to that of mortgagee and mortgagor. The majority argue that 
being given these proprietary rights, the purchaser must be regarded as the 
real owner from the date of the contract. But such rights as the purchaser 
gets under the contract are all explicable from the standpoint of equitable 
conversion. The doctrine of equitable conversion, however, arose out of cases 
in which the courts merely desired to carry out the intention of the parties 
after some event other than the destruction of the res happened, which pre- 
vented the parties from performing their contract—ordinarily the death of one 
or both of the parties. In those cases the res remained intact, hence no hard- 
ship ensued from the adoption of the equitable fiction. 

In the solution of this question, the primary consideration is not solely 
whether the purchaser may properly be called the owner in equity. The word 
“owner” is very comprehensive and may be applied to more than one person in 
regard to the same property at the same time. Lumber Co. v. Mosher, 88 
Wis. 672, 60 N. W. 264. Obviously it is legal ownership for which the pur- 
chaser contracted. Even in equity, the vendee is entitled to the rents only 
from the time of his right to possession. Until the vendee gets the possession 
or right to possession under the contract he cannot properly be called the owner, 
for possession and enjoyment is one of the great incidents of ownership. The 
most equitable solution would apparently be to place the loss on the party in 
possession. This, in effect, in the view urged by Professor Williston, “The 
Risk of Loss,” 9 Harvard Law Rev. 106. Professor Williston argues that 
when the purchaser is given possession under the contract, he then gets the 
beneficial ownership, and the retention of title by the vendor indicates an in- 
tention merely to hold it as security for payment of the purchase price. The 
transaction is then, in effect, the same as if a deed of conveyance had been ex- 
ecuted, and a purchase money mortgage given. But one case, Wicks v. Bow- 
man, supra, sustains the theory that the loss should fall on the party in 
possession, though the dicta in Smith v. Phoenix Ins. Co. and Good v. Jarrard, 
supra, are to the same effect. This view has the merit of being analogous to 
the risk of loss in conditional sales of personal property. 

In sales of personal property, it is assumed without discussion that the 
loss must fall on him who had the legal title. Tarling v. Baxter, 6 B. & C. 
360; Olyphant v. Baker, 5 Denio (N. Y.) 379; Williston on Sales, sec 301. 
Probably the reason for this is that the holder of the legal title usually has the 
possession and enjoyment of the property or the right to possession and enjoy- 
ment. The same reason should apply to sales of real estate, where owner- 
ship and possession are more frequently separated, and the purchaser may have 
all the rights and benefits of ownership, though the deed is retained by the 
vendor as security. That would correspond most nearly to the reason for the 
common law rule of loss in sales of personal property. The equitable doctrine 
that the purchaser of real estate is the owner from the time of execution of 
the contract is not based on the nature and quality of the property, but on the 
fiction that equity treats that as done which ought to be done. While a legal 
fiction may be justifiably indulged in to secure justice, it is difficult to see 
why it should be entertained when it merely operates to shift the burden of 
loss from one innocent party to another. 

In construing contracts the courts should be guided by the intention of the 
parties. What would the contracting parties have stipulated had they adverted to the 
possibility of loss through destruction of the property? The party in possession 
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is most capable of protecting the property. The transfer of the beneficial 
incidents of ownership is ordinarily regarded as the performance of the con- 
tract. Then is it not most reasonable to suppose that the parties would have 
stipulated that he who was in possession should bear the risk of loss, irre- 
spective of who holds the muniments of title? 

In Wisconsin this question has been expressly left open in Wetzler v. 
Duffy, 78 Wis. 170, 47 N. W. 184, although the case is often cited as sustain- 
ing the majority rule. In that case the purchaser went into possession under 
a deed which by mistake described other property, and a building burned be- 
fore the mistake was discovered. The court held the vendee must bear the 
loss since he was the beneficial owner for all practical purposes, and expressly 
refused to say what rule it would apply had the loss occurred before the time 
for execution of the deed arrived. In view of the fact that Wisconsin had 
decided that one in possession of real estate under a contract of purchase may 
correctly describe himself as “sole and unconditional owner” within the meaning 
of a condition in an insurance policy, Johannes v. Standard Co., 70 Wis. 196, 
35 N. W. 298; Case v. Meany, 165 Wis. 143, 161 N. W. 363, it is difficult to 
say how this question will be decided when it comes before the court. But it 
is to be noted that in both of the above cases, the vendee was in possession at 


the time he applied for insurance. 
Morris Karon. 


MecnHanics’ LieN LAw—IMpRISONMENT FOR Dest—The Wisconsin 
mechanics’ lien law (Chap. 143, Wis. Stat., 1921) provides among other things 
that upon failure of a contractor to meet his obligations to a subcontractor, 
materialman, or laborer the latter may upon proper notice raise a lien on the 
landowner’s property. In 1915 the legislature declared (sub. 3, sec. 3315) 
that all moneys paid by the owner to the principal contractor should constitute 
a trust fund in the hands of the principal contractor to the amount of all 
claims due or to become due from the principal contractor for work, labor, 
and materials to a person entitled to a lien within the chapter; and further 
that the using of such moneys for any purpose other than the payment of such 
claims would be embezzlement punishable by fine or imprisonment. 

The validity of this statute was first passed upon in Pauly v. Keebler, 175 
Wis. 428, 185 N. W. 554. The defendant, a contractor, had received pay- 
ment from the landowner at which time a thousand dollars were due a material- 
man for lumber. The defendant having used most of the money paid him 
for living expenses was charged with embezzlement from the landowner. He 
assailed the statute on two grounds: first, that it violates the fourteenth amend- 
ment to the federal constitution and article one of the declaration of rights 
of the constitution of the state in that it seeks to deprive a person of liberty 
and property without due process of law and denies to persons within the 
state the equal protection of the law; second, that the statute violates sec. 16, 
art. 1 of the state constitution which provides that “no person shall be im- 
prisoned for debt arising out of or founded on contract, expressed or im- 
plied.” 

The court rejected the first objection on the ground that classification 
resting upon some reasonable basis and designed for the general welfare is 
legitimate. The statute protects the landowner whose property is subject to a 
lien at the hands of a subcontractor. Griswold v. Wright, 61 Wis. 195, 21 N. 
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W. 44; Hewett v. Currier, 63 Wis., 386, 23 N. W. 884. Since the statute is 
made a part of the mechanics’ lien law, perhaps the dominant motive is to give 
an additional safe guard to the subcontractor, materialman, or laborer. So 
far as the first objection goes there seems little doubt but that the court was 
right in deciding that the statute was a valid exercise of the police power. 
Nitka v. Western Union Telegraph Company, 149 Wis. 106, 135 N. W. 492. 

With respect to the second objection, viz., that the statute imposes im- 
prisonment for debt, a more novel question arises. This point was also de- 
cided against the defendant. Justice Eschweiler in a dissenting opinion points 
out that the obligation of the principal contractor to the subcontractor is a con- 
tract obligation of the plainest kind. By creating a trust out of this con- 
tractual relationship and punishing violation of the trust is the statute doing 
indirectly what it cannot do directly? Obviously the legislature could not 
make all debtors trustees for their creditors. 

The contractor owes the duty to the landlord to save his property from 
the incumbrance of a mechanics’ lien; but in the absence of express agreement 
the duty is moral and not contractual. There is no quasi contractual obliga- 
tion to the landowner until, through the medium of a lien, he has had to pay 
the subcontractor. As the statute applies even before a lien has been filed so 
that there is not even a quasi contractual legal duty to the landowner, the fact 
that there may be a debt due to him is incidental. Also by the terms of the 
statute a contractor may be convicted of embezzlement before any debt is due 
to the subcontractor, materialman, or laborer. It would seem, therefore, that 
whether the statute is invoked in the aid of a landowner or a subcontractor, it 
has a wider application than to situations where a debt is due either; so that 
the existence of such debt becomes immaterial. Cotton v. Sharpstein, 14 Wis. 
226. 

The statute calls misappropriation embezzlement; since the legislature used 
this term, the court attached to it the usual element of fraud, saying that 
fraud must be proved beyond a reasonable doubt. It is the violation of the 
duty to the state not to commit fraud which is punishable, not the failure to 
pay a debt which may be due. 

In Meyer v. Berlandi, 39 Minn. 438, 40 N. W. 513, a statute was held un- 
constitutional which made the mere failure (no fraud being necessary) of a 
contractor who had received his pay from the owner to pay his laborers or 
materialmen a felony punishable by imprisonment. On the contrary in State 
v. Harris, 134 Minn. 38, 158 N. W. 829, a statute was upheld which provides 
that the misuse by a contractor, with intent to defraud, of such moneys paid 
to him by the owner is larceny. South Carolina has a statute, sec. 451, Crim. 
Code, 1912, similar to those of Wisconsin and Minnesota except that instead of 
a trust being created the subcontractor is given a lien on the funds in the hands 
of the contractor who commits a crime on failure to pay the subcontractor out 
of the money. This statute was upheld in State v. Hertzog, 92 S. Car. 14, 75 
S. E. 374, on the ground that the disposition by the contractor of a specific sum 
of money held by him under a lien so as to defeat the lien is fraud. 

In conclusion it appears that the validity of the statute depends on the fact 
that it has a wider application than to cases where a debt is due; and that if a 
debt does exist, it is the fraud which is punished and not the failure to pay the 
debt. 

M. K. Hosss. 
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STATUTE OF LIMITATIONS—EFFECT OF FRAUDULENT CONCEALMENT OF THE 
Cause or Action—In the case of Blake v. Miller—Wis— 189 N. W. 472, 
the Supreme Court announced once more the doctrine, well established in Wis- 
consin, that the fraudulent concealment of a cause of action does not prevent the 
running of the Statute of Limitations. It was alleged in that case that the 
defendant was the president of a company in which the plaintiff bought stock 
relying at the time of the purchase on misrepresentations of the defendant; 
further that the defendant, after the purchase, repeatedly misrepresented facts 
about which the plaintiff inquired, upon which misrepresentations the plaintiff 
relied and refrained from investigation and continued to hold his stock. Upon 
demurrer it was held that, conceding (but not deciding) that the defendant as 
president of the company occupied a position in regard to the plaintiff analogous 
to trustee and cestui que trust, still the Statute of Limitations had run on the 
original cause of action and the repetition of the misrepresentations did not 
constitute a remedial wrong. The plaintiff, it is said, “neither did nor re- 
frained from doing anything that he would otherwise have done or refrained 
from doing if the representations had not been made”. Section 4222, subsec. 
7, Wisconsin Statutes, providing that a six year period shall limit an action for 
relief on the ground of fraud in a case which was, on and before February 28, 
1857, cognizable solely by a court of chancery, and that the cause of action in 
such cases is not deemed to have accrued until discovery by the aggrieved party 
of the facts constituting the fraud is not here applicable since “it relates to a 
fraud for which the sole redress is in an action in equity.” Where there is a 
legal and equitable remedy for the same wrong the statute bars the equitable 
when it has run on the legal remedy. Casper v. Kalt-Zimmers Co., 159 Wis. 
517, 150 N. W. 1101. The fact that equitable relief only is sought would not 
affect the rule. 


The principal case is distinguished from Ott v. Hood, 152 Wis. 97, 139 N. 
W. 762, in that there the plaintiff who had given the defendant a note to 
collect demanded an accounting and the latter in representing that the note had 
not been collected breached a legal duty to speak. Although, then, the original 
cause of action was barred, a new cause of action, for deceit, arose. 


As a general thing courts of equity have not adopted the rule of the 
principal case. For a concise statement of the principles underlying the 
decision that a statute applying to just such an equitable action as was under 
discussion did not repeal the equitable rule that the bar of the statute does 
not exist until the fraud is discovered, see United States v. Exploration Co., 203 
F. 387, at p. 391. A later case says that the proposition that in equity the 
Statute of Limitations does not run until the discovery is so fundamental that 
no authorities need be cited. Johnson v. Chicago, M. & St. P. Ry. Co., 224 F. 
196. 

It has been thought by many courts, however, that a court of law has no 
right to make such an exception to the statute. A case strongly in accord with 
the principal case is The Bank of Hartford Co. v. Waterman, 26 Conn. 324. 
In that case the plaintiffs, in the words of the court “were betrayed into 
ignorance of their rights by the wrongful acts of the defendant. It is 
palpably unjust for the defendant to set up the statute, yet it is difficult to see 
that he is not, by the clear provisions of the statute iself, protected in so doing. 
If the dictum of Lord Mansfield (in Bree v. Holbech, 2 Doug. 655) that ‘there 
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may be cases which fraud will take out of the Statute of Limitations’ were 
confirmed by direct adjudication we should be reluctant to withhold the ap- 
plication of the doctrine in the present instance.” It might appear to a casual 
reader that the court was somewhat reluctant even as things stood. To the 
same effect, that whether equity can or not, law cannot engraft an exception to 
the statute are Atchison T. & S. F. Ry. v. Atchinson Grain Co., 68 Kan. 585, 
75 P. 1051; Blount v. Parker, 78 N. C. 122; Board of Somerset v. Veghte, 44 
N. J. L. 509; Troup v. Executors of Smith, 20 Johns. 33; Howk v. Minnick, 
19 Ohio St. 462; Peak v. Buck, 3 Baxter (Tenn.) 71. Where ignorance of the 
cause of action is occasioned by the very nature of the original deceit and 
fraud, the action is barred by the statute. The effect of subsequent fraud 
perpetrated to keep the plaintiff in ignorance of the original fraud is not de- 
cided. Smith v. Bishop, 9 Vt. 110. (But see Way v. Cutting, 20 N. H. 187, 
“The fraud by which the cause of action is concealed need not be other than 
that which caused the original injury.”) | Concealment of a fraud and com- 
mitting a fraud in such a manner that it conceals itself may be treated as in 
the same class. Bailey v. Glover, below. 

The case of Atchison T. & S. F. Ry. Co. v. Atchison Grain Co., supra, 
was the culmination of a series of interesting cases in Kansas. In McMullen 
v. Winfield Bldg. & Loan Ass’n, 64 Kan. 298, 67 P. 892, it appeared that a 
secretary of a company concealed his misappropriations by false entries, etc. 
This was an action on a bond, against the secretary and the surety. The 
court pointed out the distinction that some courts draw between the legal and 
equitable rule, but itself applies the rule that concealment prevents the opera- 
tion of the statute to actions at law as well as in equity. The same doctrine 
had been expounded in Voss v. Bachop, 5 Kan. 59, (where an attorney collected 
money for his client and withheld it), was later assumed to be true in Lewis v. 
Duncan, 66 Kan. 306, 71 P. 577, where it is said that one seeking to toll the 
statute by this means must exercise reasonable diligence to discover the facts 
(action on a guardian’s bond), and was again set forth in Guernsey v. Davis, 67 
Kan. 378, 73 P. 101 (action for money had and received, for money misap- 
propriated by an agent). Then came the case of Atchison T. & S. F. Ry. Co. 
v. Atchison Grain Co., supra, in which the court first held (—Kan—, 70 P. 
933) that concealment and fraud constitute an implied exception to the Statute 
of Limitations, the defendant not being permitted to take advantage of his 
own wrong, and cited McMullen v. Winfield Bldg. & Loan Ass’n, supra, with 
approval. On rehearing (68 Kan. 585, 75 P. 1051) the court reversed this 
decision, on the ground that in the absence of an exception to the statute the 
court cannot create one, however harsh and inequitable the enforcement of the 
statute may be. The action accrued at the moment the contract was breached, 
and not at the time the plaintiff learned of its breach. The earlier case is dis- 
tinguished on the basis of the fiduciary relation, and the consequent duty of the 
defendant to speak. 


Many courts do not distinguish cases of fiduciary relationship from others. 
In an action of assumpsit for breach of contract, with a second count for 
money had and received, the court held that although the cause of action 
mentioned in the first count literally accrued at the time when the contract 
was executed, and the one mentioned in the second count accrued at the time of 
payment, yet the fraud of the defendants was sufficient in law to avoid the 





















































180 WISCONSIN LAW REVIEW 





statute. First Mass. Turnpike Corp. v. Field, 3 Mass. 201. “It is like a re- 
plication of absence beyond seas”. Homer v. Fish, 1 Pick. 435. The case 
of Atlantic Nat’l Bank v. Harris, 118 Mass. 147 was decided under a statute, 
but these earlier cases were designated as giving the principles underlying the 
case. Iowa at an early date applied the principle that the statute runs only 
from the time that the right of action was discovered or might by due diligence 
have been discovered. District Township of Boomer v. French, 40 Iowa 601. 
Later the court admitted that if the question were before it for the first time 
it might hesitate to declare the rule announced: Carrier v. Chi. R. I. & P. Ry. 
Co., 79 Iowa 80, 44 N. W. 203. It has remained, however, the law of the state. 
Wilder v. Secor, 72 Iowa 161, 33 N. W. 448 (conversion) ; Cook v. Chicago 
etc. Ry. Co., 81 Iowa 551, 46 N. W. 1080 (action at law to recover excessive 
charges). When, however, a case controlled by the law of Iowa was taken 
to the Federal court, and these cases were cited by the plaintiff, it was held 
that the decisions were not binding on the court, since they interpreted not a 
statute, but the common law, and that where a statute (like that of Iowa) 
makes no exception the court can make none. Murray v. Chi. & N. W. Ry. 
Co., 92 F. 868. It is to be noted however that “even if the decisions were 
binding there was no sufficient allegation of fraud here.” In accord with 
the Iowa cases are Kane v. Cook, 8 Cal. 449; Lightner Mining Co. v. Lane, 
161 Cal. 689, 120 P. 771; McLain v. Parker, 229 Mo. 68, 129 S. W. 500; 
Way v. Cutting, 20 N. H. 187; Quimby v. Blackey, 63 N. H. 77; Waugh Vv. 
Guthrie Gas Co., 37 Okla. 239, 131 P. 174; Weems v. Melton, 47 Okla. 706, 150 
P. 720. 

In Bailey v. Glover, 20 Wall. 342, which was a suit in equity, the court 
took the view that to allow one to conceal a fraud or to commit a fraud in 
such a way that it concealed itself until the statute ran, and then plead the 
statute would be to make a law designed to prevent fraud the means by which 
it is made successful and secure, and that the principle which prevents it would 
be equally as applicable at law as in equity. This case, although all that the 
court said on that point was dictum, has been relied on, more perhaps than any 
other one case, as authority for tolling the statute. The principle laid down 
in the case was later quoted with approval and followed in an action at law. 
Rosenthal v. Walker, 111 U. S. 185, 4 S. Ct. 382. The early case was 
sustained in Traer v. Clews, 115 U. S. 528, 6 S. Ct. 155, a suit in equity, where 
the court said that Bailey v. Glover had never been overruled, doubted or 
modified. The most recent cases in the Federal courts have pronounced or 
assumed the same rule in actions at law. Harper v. Harper, 252 F. 39 (1918) ; 
Plews v. Burrage, 274 F. 881 (1921). 


The decisions are of course hopelessly irreconcilable, being divided into two 
distinct groups, the principle that for courts to make an exception in cases of 
fraud is to except from the law cases which are plainly within its terms be- 
ing uniformly adopted by one, and the principle that the statute must be ex- 
pounded reasonably so as to suppress and not extend the mischiefs it was 
designed to cure being the foundation of the other. Reynolds v. Hennessy, 
17 R. I. 169, 20 A. 307 (adopts the latter view). The arguments are the 
same in all of the cases. Whether one view or the other has with it the 
weight of authority is difficult to say. The United States Supreme Court 
in Bailey v. Glover, was of the opinion that the weight of judicial authority 
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was in favor of the application of the rule that concealment tolls the statute 
to suits in law as well as in equity. A note to the Wisconsin case of Of?t v. 
Hood, cited above, Ann. Cas. 1914 C, 636, treats the case as contrary to the 
weight of authority in holding that the original cause of action was barred. 
Judge Story, in the case of Sherwood v. Sutton, 5 Mason 143, Fed. Cas. No. 
12, 782, reviews this doctrine as it has been applied in law and equity and comes 
to the conclusion that holding that concealment avoids the bar of statute is a 
“natural limitation” upon the language of the statute, without stopping to in- 
quire whether it is an implied exception or whether the right of action in a legal 
sense does not accrue until discovery of the fraud. 
MrriaM L., Frye. 


RicHts oF RrpaRIAN OwNeRS ON ARTIFICIALLY CREATED LAkes—The 
case of Goodrich et al. v. Pollock et al.—Mich—, 187 N. W. 368, held that 
“one acquiring a prescriptive right to overflow lands by means of a dam was 
under no obligation to maintain the dam, and persons holding under independent 
titles, and building cottages and other improvements with reference to the arti- 
ficial level of the water, acquired no reciprocal right or easement to have the 
dam maintained and such lands overflowed as against the owner of the dam and 
the owners of the overflowed lands” (head-note) and apparently that such 
person has not the right to maintain the water level by a dam of his own and 
at his own expense. This case raises several moot questions. 

It seems to deny the existence of reciprocal rights between the person who 
by means of a dam creates and maintains an artificial pond or lake and the 
property owners whose riparian rights are affected thereby. 

The cases on the subject present different problems—as the dam owner at- 
tempts to destroy the dam, to partially remove it, or, abandoning it, allows it to 
be destroyed by the elements, or as the riparian owners themselves seek to 
maintain the water level. Likewise, doctrines of prescription and a new 
“natural level” are suggested to sustain the various rights. 

In the principal case the dam, after having maintained the waters of the 
lake above its original natural level for nearly seventy years, went out and 
the owner, McMillan, decided not to rebuild and made a tentative, if not an 
executed, agreement with certain owners of the flowed lands to surrender the 
flowage rights. The riparian owners, the plaintiffs, at various times during 
a period of over thirty years had erected and maintained buildings and improve- 
ments with reference to the artificial level of the lake. After the original dam 
went out, these riparian owners built a dam in the river above the original 
site. McMillan destroyed this dam. They rebuilt it and filed this bill to en- 
join further interference. The bill was amended to include a prayer that 
McMillan be required to maintain his dam and that in the event of his failure 
to do so, they, the plaintiffs, be permitted to enter upon the premises and main- 
tain it themselves. The owners of the flowed lands intervened as defendants 
and all defendants prayed affirmative relief, that the plaintiffs be required to 
remove and keep their dam from the river. (It does not appear upon whose 
land the plaintiff’s dam was erected and the point was not raised by the court.) 
The lower court dismissed the plaintiff’s bill and granted the defendants the 
relief they prayed. The supreme court affirmed the decree although they state 
that “plaintiffs for good reason seem to have abandoned all claims for the dam 
which they built.” The effect of the decision is that not only is active, 














1x2 WISCONSIN LAW REVIEW 





affirmative destruction of the dam allowed, but power in the riparian owners 
themselves to maintain the lake or pond is denied. Thus, the decision seems 
to deny any legal or equitable rights in the riparian owners as against the owner 
of the prescriptive rights. 

But, is it true that the riparian owners on lakes artificially created have no 
legal or equitable rights? 

It is difficult to establish an easement in the water level on behalf of the 
riparian owners. The owners have not been users adverse to any right of the 
dam owner for which he would have a cause of action. It is true that the 
Supreme Court of Wisconsin in Castle v. Madison, 113 Wis. 346, at page 351, 
cited Smith v. Youmans, 96 Wis. 103 (stated below) as recognizing such an 
easement. There seems to be no such definite finding by the court in that case. 
Although the court speaks, pages 111-112, of the respective estates of dam and 
riparian owners being respectively dominant, their reasoning seems to be found- 
ed upon words of estoppel or rights in a new “natural level.” 

While not specifically setting forth an estoppel, the decisions do seem to 
give much weight to the confidence that the riparian owners have placed in 
the continued existence of the water level. These riparian owners have built 
structures and have improved their premises “relying upon the continued level 
of the water in the lake without change”, Smith v. Youmans, supra, at page 
111. Smith v. Youmans is the leading case in Wisconsin on this subject, in 
which, on similar facts as the principal case, the owner of the dam was re- 
strained from lowering the level of the lake. Much is said in the cases cited 
by the Wisconsin court of “reciprocal rights” between the owner of the dam 
and the owners of the riparian lands. Such expressions as “in reference to 
such change”, “in faith of the new state of the stream”, and “in reliance upon” 
are frequently used. See quotations from Gould, Waters and Washburn, 
Easements (and cases cited) in Smith v. Youmans, supra, pages 110, 111, and 
Shephardson v. Perkins, 58 N. H. 354 and Hellett v. Davis, 54 Wash. 326, 
103 Pac. 423. In the latter case it was held that the riparian owner claiming 
the benefit of the estoppel need not show a use by himself for the period of 
the statute of limitations. 

Some of the cases relate to diversions of water in running streams, but, 
says the Wisconsin court in Smith v. Youmans, supra, at page 111, “We are un- 
able to perceive any reason why the same principle is not equally applicable to 
changes made in the level of a lake or pond.” 


The case of Kray v. Muggli, 84 Minn. 90, 86 N. W. 882, whose authority 
is denied in the principle case is on “all fours” with it and enjoins the holder 
from destroying the dam. The court speaks of the improvements being made 
“in reliance upon” and “with reference to” the new conditions. 


All of the authorities cited in the principal case do not appear to deny all 
equitable rights in the riparian owners. The quotation from Farnham on 
Waters and Water Rights denies any right of maintenance of the dominant 
estate in the owners of the servient estate. But of course the riparian owners’ 
estates are not necessarily servient. The Massachusetts cases cited deny the 
plaintiffs any legal concern in the removal of the dam. The quotation from 
a note in 50 L. R. A. 841 begins, “In the absence of peculiar circumstances 
sufficient to constitute an estoppel.” It seems that these authorities reserve the 
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possibility of an estoppel, and Washburn, Easements, page 314, goes so far as 
to say that “the courts often apply the doctrine of estoppel.” 

The more substantial doctrine upon which to base the rights of the riparian 
owner is the theory that the new level of the water has become the “natural 
level” and a riparian owner has the right to prevent any affirmative acts to 
alter this natural level. This was noted in the Minnesota case where vegeta- 
tion had conformed to the new condition of the lake and government surveys 
were made as for natural bodies of water. This doctrine is likewise relied up- 
on in the Wisconsin case, Smith v. Youmans, supra, at page 109. It is clearly 
established in Wisconsin that an artificial condition of a lake or stream 
created by a dam becomes, by continuance for the period requisite to establish 
prescriptive rights a natural condition, Smith v. Youmans, supra, at page 109; 
Village of Pewaukee v. Savoy, 103 Wis. 271; Diana Shooting Club v. 
Lamoreaux, 114 Wis. 44, at page 55; Johnson v. Eimerman, 140 Wis. 327; 
Minehan v. Murphy, 149 Wis. 14; from which a right arises to have the new 
condition maintained, Smith v. Youmans, supra, at page 109; Diana Shooting 
Club v. Lamoreaux, supra, at page 55. 

But in what manner are these equitable rights of the riparian owners en- 
forced? Distinctions must be noted between cases in which the act to be en- 
joined is active or passive and whether the plaintiffs seek to restrain the 
destruction of or to secure the maintenance of a structure. 

In the principal case the dam owner was abandoning all prescriptive 
rights and attempting by affirmative acts to restore the waterway to its 
original level. The riparian owners, in addition to seeking an injunction 
against these acts, sought the alternative relief of permission to maintain the 
level themselves. 

The Minnesota case, Kray v. Muggli, supra, likewise involved affirmative 
acts of destruction which were enjoined. The Minnesota court, while noting 
the problem, specifically refused to decide whether the owner could be com- 
pelled to repair his dam or whether the riparian owners could maintain the dam 
at their own expense, although it was intimated, page 101, that the latter 
could be done. 

In the Wisconsin case, however, the owner was not attempting to com- 
pletely remove the dam but still maintained his rights in it. It is on this 
point—that the water rights and easements were not abandoned—that the 
Michigan court distinguishes the Wisconsin case from the case before it. The 
Wisconsin court did recognize the right in the dam owner to completely 
abandon his rights so as to escape all liability at law for consequent damages. 
But there was no recognition of a right to take active, affirmative steps to 
destroy the dam and thus deprive owners of their riparian privileges. In 
fact, the cases cited by the Wisconsin court as authority for their decision, 
pages 110, 111, involving artificial changes in flowing water, were attempts to 
abandon all rights in the new courses by affirmative acts to return the stream 
to its former bed. 

It would, accordingly, seem that riparian owners should have a clear right 
to restrain any active, affirmative steps to “artificially” alter this new “natural 
level”, and a right to maintain it at their own expense, and perhaps a right to 
compel its maintenance by the public. Without doubt the dam owner should 
not be compelled to maintain the new natural level by keeping his dam in re- 
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pair after he no longer desires to exercise his easement, but he should take no 
affirmative action to alter it. The doctrine of the Minnesota case, then, 
seems the better rule. The Wisconsin doctrine appears the same and although, 
as announced in Smith v. Youmans, supra, it applied to only a partial lowering 
of the dam and although a legal right in the dam owner to abandon his dam and 
prescriptive rights was recognized, yet it did not recognize a right to destroy 
the dam. 

While it seems that the riparian owners should have the right to maintain 
the new “natural level” at their own expense, it would seem that this should 
be done by structures erected on their own land. An upper proprietor should 
have no more right to go on the land of a lower proprietor to maintain a 
new “natural level” than he would to maintain from natural erosion the original 
“natural level”. 

Under the doctrine of the Wisconsin and Minnesota cases and by analogy 
to the cases of flowing waters it seems that riparian owners have a distinct 
right in the new “natural level” of the water which should prevail against all 
acts except mere passive abandonment by the dam owner and should entitle 
them at least to maintain the level at their own expense and perhaps at the ex- 
pense of the state. 

Ricwarp H. Tyrre tv. 


EguITABLE CONVERSION—OPpTION CONTRACT—WHEN CONVERSION TAKES 
PLtace—When, under a lease for two years with an option to purchase 
the lessees exercised their option after the death of the lessor, the trial court 
ordered the purchase money distributed as personal property. Upon appeal, in 
Runke v. Bisbee, 187 N. W. 653, it was decided that the exercise of the option 
after the death of the lessor did not work an equitable conversion which re- 
lated back to the date of the lease, converting the lessor’s property into per- 
sonalty from that date. Accordingly the purchase money was ordered dis- 
tributed as real estate, the equitable conversion taking effect at the time of the 
exercise of the option. The case rejects the rule laid down in Lawes v. 
Bennett, 1 Cox Ch. 167, that such exercise relates back to the date of the 
contract and effects an equitable conversion as between heirs and personal 
representatives of the vendor, a case followed in England by Townley v. 
Bedwell, 14 Ves. 590, Collingwood v. Row, 26 L. J. (N. S.) 649, and Isaacs 
v. Reginall, 3 Ch. Div. 506. 

The rule of Lawes v. Bennett was rejected in Rockland-Rockport Lime 
Co. v. Leary, 203 N. Y. 469, 97 N. E. 43, Ann. Cas. 1913B 62, L. R. A. 1916F 
352, where the court stated of the English case that “it has been regarded as 
‘difficult of explanation’ and as creating a very ‘singular and inconvenient state 
of things.’ The main reason for following it, as an eminent English judge once 
intimated, is because it was decided by so great a man as Lord Kenyon.” 
Smith v. Loewenstein, 50 Ohio St. 346 also rejected the rule above criticized. 

These courts refuse to relate the equitable conversion back to the date of 
the contract, since an unexercised option is not specifically enforcible as is a 
contract. Also for purposes of settlement of the estate it may be very im- 
portant to know whether the property is realty or personalty before the exercise 
of the option. 

The limitation of the rule of Lawes v. Bennett to cases with substantially 
identical facts, and the refusal to extend its application suggest dissatisfaction 
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with the rule. Where the option was exercised after the death of the vendor 
who had specifically devised the land to another after giving the option the 
rule was not applied, and the devisee took the purchase money according to the 
will; Emuss v. Smith, 2 De. G. and Sm. 722. Wherever an intent to exclude 
the operation of the rule is expressed in the will the rule is not applied; Jn re 
Pyle, 1385 1 Ch. Div. 721; Newport Water Works v. Sisson, 18 R. I. 411, 28 
Atl. 336 failed to make such restricted application, citing Lawes, v. Bennett with 
strong approval, and giving the purchase money to the personal representatives 
rather than to the devisee irrespective of the dates of the option and the devise. 

Even the English courts have not extended the doctrine of Lawes v. 
Bennett to the case of the death of the holder of the option, which is held to 
pass as personalty to the personal representative; Jn re Adams, L. R. 27 Chan. 
Div. 394. This has also been held in some American jurisdictions; Gustin v. 
Union School Dist., 94 Mich. 502; McCormick v. Stephany, 57 N. J. Eq. 257. 

Edwards v. West, L. R. 7 Ch. Div. 858, refused to extend the rule to a 
case where the option was exercised after the destruction by fire of improve- 
ments and the vendee demanded the application of the insurance proceeds to 
the purchase price. He failed to secure such application. Gilbert v. Post, 28 
Ohio St. 276, Caldwell v. Frazier, 65 Kans. 24, follow the above case. Williams 
v. Lilley, 67 Conn. 50, 37 L. R. A. 150 applies the insurance proceeds to the 
purchase price. 

In view of the refusal of English cases to extend the application of the 
rule of Lawes v. Bennett, of doubts intimated concerning the correctness of the 
decision, and the refusal of courts free from precedent as in New York and 
Ohio to follow the rule, the decision in Runke v. Bisbee seems to be supported 
by the weight of American authority. 

J. E. Porrer. 


DaMAGES—MEasurRE OF DAMAGE Upon BREACH BY VENDEE OF CONTRACT 
to PurcHase Goops—In the case of Washburn-Crosby Co. v. Antin——, Wis., 
——, 188 N. W. 425, plaintiff entered into a contract with defendant whereby 
plaintiff agreed to sell and defendant to buy fifty barrels of flour. The con- 
tract was entered into on September 3, 1920 and provided for delivery “within 
Jan. Ist 1921 or before.” It was further provided that in case the buyer de- 
clined to accept the flour as agreed, the seller, at his option, might cancel the 
contract or sell the flour on account of the buyer at any time within six 
months. 

Delivery of the flour was offered and refused sometime in November, 1920, 
and plaintiff resold the flour on November 18th of the same year at a loss over 
the contract price of $3.25 per barrel. Plaintiff also sustained some small loss 
in cartage and storage. 

The court held that the plaintiff, in addition to the cartage and storage 
charges, was entitled to the difference between the contract price and the price 
received upon re-sale. 

This is in accordance with the general rule governing the measure of 
damages for breach by the vendee of a contract for the sale of chattels to which 
the title has not passed by the contract. 

Independently of the provisions of the Uniform Sales Act, the vendor in 
such a situation is usually held to have three options: (1) He may re-sell 
upon the buyers account and recover as damages the difference between the re- 
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sale price and that stipulated in the contract; (2) He may keep the goods as 
his own and recover the difference between the contract price and the market 
price of the goods at the time and place of delivery; (3) He may hold the 
property for the vendee and recover from the latter the entire purchase price. 
Pratt v. Freeman, 115 Wis. 648, 92 N. W. 648; Ganson v. Madigan, 15 Wis. 
144; Pickering v. Bardwell, 21 Wis. 562; Dustin v. McAndrew, 44 N. Y. 72. 

In case the vendor elects to sell the goods the sale must take place within 
a reasonable time after default and reasonable efforts must be made to secure 
the best possible price. Pickering v. Bardwell, 21 Wis. 562; Pratt v. Freeman, 
115 Wis. 648, 92 N. W. 368; Gehl v. Milwaukee Produce Co., 116 Wis. 263, 93 
N. W. 26. 

The Uniform Sales Act appears to put an important limitation upon 
the vendor’s right to hold the goods as the property of the buyer and sue for 
the entire purchase price. It would appear from the provisions of section 
1684-6€3-3 that such an option can only be exercised if the goods cannot be re- 
sold for a reasonable price. If such is the situation, and if delivery has been 
offered and refused, the vendor may notify the vendee that the goods are held 
by him as bailee for the vendee and an action for the purchase price may be 
maintained. See, however, Haueter v. Marty, 156 Wis. 208 at 211, decided 
after the adoption of the Sales Act, which, without referring to the Act, 
treats the vendor as still having the three options mentioned heretofore. See 
comment on this case by Howard L. Smith in volume one Wisconsin Law 


Review at pages 489 and 490. 
J. D. W. 


ConTrRAcTs OF MUNICIPAL CorpoRATIONS—CERTIFICATE OF FuNps oN HanpD 
—White Construction Co. v. City of Beloit—Wis——190 N. W. 195, was an 
action by a contractor to recover damages from the defendant city for its 
failure to give the plaintiff the use of its streets promptly, in order to permit 
the plaintiff to carry out a contract for paving; involving the interpretation of 
sections 925-45 and 925-93 of the Wisconsin Statutes 1919, requiring for the 
validity of all contracts entered into by cities, the signature of the city 
comptroller and an indorsement thereon showing that sufficient funds are in 
the city treasury to meet the expense thereof, or that provision has been made 
to pay the liability that will accrue thereunder. The court, in an opinion by 
Justice Rosenberry, held the statute mandatory, and the contract void for want 
of said signature and indorsement although the contract had been completely 
performed. The court points out that this action is not based upon a quantum 
meruit for work and materials furnished, but upon the express contract for 
damages for a breach thereof. The absence of the signature and indorse- 
ment is vital. “It is not for the court or the common council or the opposite 
party to determine in the first instance whether or not sufficient funds have 
been provided. That is the duty of the comptroller.” 

There is a vigorous dissent by Justice Eschweiler on the ground that the 
mere signature of the official is not the material fact, the purpose of the act 
being to guarantee the existence of sufficient funds on hand, the signature 
being “merely the formal evidence of the existence of the requisite fact.” In 
view of the unequivocal wording of the statute, it is hard to sustain this dis- 
senting opinion. 

On the question as to whether any recovery can be had upon the express 
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contract, this case is supported by the great weight of authority. Chippewa 
Bridge Co. v. Durand, 122 Wis. 85, 99 N. W. 603, 106 Am. St. Rep. 931; 
Hendrickson v. New York, 160 N. Y. 144, 54 N. E. 680; Lancaster v. Miller, 
58 Ohio St. 558, 51 N. E. 52. The cases in point are collected in the Century 
Digest under “Municipal Corporation” par. 879. 

Epwarp W. Hooker. 


ConsTITUTIONAL LAw—CommMopity TAXATION AS AFFECTED BY THE CoM- 
MERCE CLAUSE—A recent case, Heisler v. Thomas Colliery Co.——U. S-—, 
43 S. Ct. Rep. 83 (1922), has again affirmed the rule of Coe v. Errol, 116 U. 
S. 517, 6 S. Ct. Rep. 475, which case involved the validity of a general property 
tax on a product intended for interstate shipment. That decision fixed the 
point at which property “got into” interstate commerce. It had already been 
held in Brown v. Houston, 114 U. S. 622, 5 S. Ct. Rep. 1091, 29 L. Ed. 257, 
that interstate transportation ceased when goods had reached the point of 
consignment and was being held for redistribution. 

The scope of this note is limited to an examination of the Federal ad- 
judications and leading state decisions directly involving the constitutionality of 
property taxes on articles shipped or intended for shipment in interstate com- 
merce. 

The dual jurisdiction of the state and federal government over property 
subject to interstate commerce, situated in any of the several states of the 
Union, has given rise to a very sharp conflict of interest for purposes of taxa- 
tion. It is well settled by the cases, that commodities or products of one state 
in process of exportation to another state may not be taxed while in actual 
transit. Coe v. Errol, supra; Kelly v. Rhoads, 188 U. S. 1, 23 S. Ct. Rep. 
259; Bacon v. Illinois, 227 U. S. 504, 33 S. Ct. Rep. 299; Burlington Lumber 
Co. v. Willets, 118 Ill. 559, 9 N. E. 254; State v. Engle, Receiver & etc., 5 
Vroom, (N. J.) 425; Prairie Oil and Gas Co. v. Ehrhardt, 244 Il. 634, 91 N. 
E. 680. 

The instant case arose upon an application for an injunction to restrain the 
collection of the state tax. The taxing statute provided that from and after 
the passage of this Act, each ton of anthracite coal mined, when “washed or 
screened or otherwise prepared for market shall be subject to a tax of 1% 
per cent of the value thereof when prepared for market.” The Supreme Court 
of the State of Pennsylvania upheld the tax as being a valid classification of 
property and likewise denied that it interfered with interstate commerce, 
— Pa. St. ——, 118 Atl. 394. The decision of the state court was affirmed 
by United States Supreme Court without dissent. 

Concerning the latter proposition alone, it is submitted that the language of 
the court appears contrary to economic fact. That the tax does levy a tribute 
upon the residents of other states in which 80 per cent of this coal is used 
seems beyond contradiction. 

The apparent inconsistency between the assertion of the court and the 
logical effect of such a tax leads us to inquire as to what test the courts will ap- 
ply in determining the outside limits of the jurisdiction the Federal Government 
has assumed, with reference to commodities which are intended for, now are, 
or have been, the subject of exportation from a state and which may therefore 
be subject to Federal control. 

A review of the cases confirms the impression conveyed by the two early 
opinions that it is a purely arbitrary, mechanical, and yet very practical rule. 
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“There must be a time”, said the court in Coe v. Errol, supra, “when goods 
cease to be governed exclusively by domestic law and begin to be governed and 
protected by the national law of commercial regulation and that moment seems 
to us to be a legitimate one for this purpose, in which they commence their 
final movement for transportation from the state of their origin to that of 
their destination.” Until then, it is said that they are a part of the general 
mass of property of the state, and consequently are subject to all general 
property taxation. 

Thus, logs held in a river boom to be shipped as needed, or for purposes 
of safety, may be taxed as property of the state, Diamond Match Co. v. 
Ontonagon, 188 U. S. 82, 23 S. Ct. Rep. 266, Vansant Kitchen & Co. v. 
Commonwealth, 118 Va. 135, 60 S. E. 753, Champlain Reality Co. v. Town of 
Brattleboro, a. S 43 S. Ct. Rep. 146 (1923), Coe v. Errol supra. 
Nor are articles in the process of manufacture or preparation for market in in- 
terstate commerce even though intended for export. Crescent Cotton Oil Co. 
v. State of Mississippi, 257 U. S. 129, 42 S. Ct. Rep. 42, Heisler v. Thomas 
Colliery Co. supra. 

The question as to when transportation ends, has been subject to somewhat 
more ambiguity, necessitating a refinement in the test. The courts have held 
that in cases where goods are subsequently continued on their journey, they 
shall be subject to, or exempt from, taxation according as the object of their 
stoppage or retention has or has not been for a beneficial purpose. If for the 
purpose of distribution, inspection, sorting, cleaning, or storage, they may be 
locally taxed. Brown v. Houston, supra. Burlington Lumber Co. v. Willets, 
118 Ill. 559. 9 N. E. 254; American Steel and Wire Co. v. Speed, 192 U. S. 
500, 24 S. Ct. Rep. 365, 48 L. Ed. 538; General Oil Co. v. Crain, 209 U. S. 211, 
28 S. Ct. Rep. 475; Bacon v. Illinois, 227 U. S. 504, 33 S. Ct. Rep. 299; 
Susquehanna Coal Co. v. Mayor and Council of South Amboy, 228 U. S. 665, 
33 S. Ct. Rep. 712. 

It is submitted that the cases are controlled by no general principle govern- 
ing a change in legal jurisdiction. The tests above indicated, have furnished 
the courts with a readily workable rule of comparatively easy application. It 
seems that the Federal Government has voluntarily limited its own jurisdiction 
over these commodities because it would entail serious hardship upon local 
taxing units to adopt any other rule. The result is, that for purposes of 
taxation the Federal Government is committed to the policy of relinquishing to 
the state, jurisdiction over all goods not in active transit. (See opinion of 
the court in the instant case and Coe v. Errol, supra.) 

Hersert S. RosweE Lt. 








ARBITRATION CLAUSES IN INSURANCE CONTRACTS—OUSTER OF JURISDICTION 
—In the case of Aaberg v. Minnesota Commercial Men’s Ass’n., —Minn—, 
189 N. W. 434, a provision that any question or difference which might arise 
between the association and a member or his beneficiary, respecting the validity 
of any claim, or adjustment of any loss, should be submitted to arbitration, 
and no suit or action at law should be maintained except to enforce the award 
of such commission, was held void and unenforceable. It was decided that 
the provision embraced the entire subject matter of the contract, hence was 
objectionable on the ground of public policy as an ouster of the court’s 
jurisdiction. The failure of the plaintiff to arbitrate was not a good plea. 
The case is in line with Whitney v. Nat. Masonic Acc. Ass’n., 52 Minn. 378, 
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where the arbitration clause was put in such general terms as to include the 
whole matter of any claim that might be disputed, including law as well as 
fact. 

These cases may well be contrasted with Gasser v. Sun Fire Office, 42 
Minn. 315, where a stipulation that the award of arbitrators “shall be binding 
and conclusive as to the amount of such loss or damage, but shall not decide 
the validity of the contract, or any other question, except the amount of such 
loss or damage” was held a valid condition precedent to plaintiff’s cause of 
action. Here the stipulation does not include the whole subject-matter, hence 
is not objectionable on the basis of ouster of jurisdiction; on the other hand 
it is not merely collateral to principal obligation, so it is a bar to the action 
unless complied with. 

Courts are favorable to arbitration as there are many disputes which may 
arise under contracts, particularly, building, construction, or insurance contracts, 
where a board of arbitrators can determine questions of fact with less expense, 
greater speed, and with the aid of more expert knowledge on the subject than 
is the case where the jury determines the facts. Chippewa Lumber Co. v. 
Phenix Ins. Co., 80 Mich. 116; Continental Ins. Co. v. Vallandingham, 116 Ky. 
287; Parsons v. Ambos, 121 Ga. 98. On the other extreme, one cannot create 
a contract, and by the instrument creating the contractual relationship, agree not 
to use the remedies which the law gives. The courts will not recognize a 
contract which takes away the remedies given by law. Reed v. Washington F. 
& M. Ins. Co., 138 Mass. 572; Meacham v. Jamestown, F. C. R. Co., 211 N. Y. 
346; Stephenson v. Piscataqua F. M. Ins. Co., 54 Me. 55. The problem has 
been to. so frame the arbitration clause that it will not offend against this 
rule. 

Scott v. Avery, 5 H. L. C. 811, is the leading and most cited English case. 
The arbitration clause stated that any difference relative to the settling of any 
loss, or any other matters relating to the contract of insurance, should be re- 
ferred to arbitration, and that no action at law or suit in equity should be 
maintained until the award had been made, and then only for the award 
granted. The House of Lords affirmed the judgment of the Court of Ex- 
chequer Chamber, reversing that of the Court of Exchequer, to the effect that 
until the award was made no cause of action accrued, hence no remedy was 
affected by the negative stipulation, which was a valid condition precedent to the 
maintenance of any action. Prior to this case Kill v. Hollister, 1 Wils. 129; 
Thompson v. Charnock, 8 T. R. 139, held that a stipulation which embraced 
the entire subject-matter with agreement not to sue ousted the courts of 
jurisdiction. Halfhide v. Fenning, 2 Bro C. C. 335, held a similar clause a 
good plea to a bill for an accounting of a partnership. This decision was soon 
repudiated by Wellington v. MacKintosh, 2 Atk. 569; Mitchell v. Harris, 2 
Ves. Jun. 129; Street v. Rigby, 6 Ves. Jr. 815; where the court applied the 
principle of Kill v. Hollister, supra. 

Whether in a given case the arbitration clause is a bar to an action is a 
matter of construction of the language of the contract, and the intent of the 
parties. In Elliott v. Royal Ex. Ass., L. R. 2 Excl. 237, Justice Bramwell 
in his dissenting opinion, cited and followed in Dawson v. Fitzgerald, 1 Ex. D. 
257, laid down the following test: “if the original agreement is not simply to 
pay a sum of money, but that a sum of money shall be paid if something else 
happens, and that something else is that a third person shall settle the amount, 
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then no cause of action arises until the third party has so assessed the sum.” 
So no question of ouster of jurisdiction arises. Is the contract an obligation 
to pay an adjusted loss, or a contract to pay the actual amount with a provision 
for settling the matter in case of dispute. In the former case failure to 
arbitrate is a bar, Viney v. Bignold, 20 Q. B. D. 172; in the latter case it is not 
such a bar as the arbitration clause is considered a collateral covenant. 
Dawson v. Fitzgerald, supra. In Edwards v. Aberayon Ins. Co., 1 Q. B. D. 
563, Justice Brett suggested as the true limitation of Scott v. Avery, supra, that 
where the parties agree as a condition precedent to the maintenance of a suit 
or action for breach, for the ascertainment by arbitration of the amount of 
damage, or time of paying it, matters which do not go to the root of the action, 
which do not prevent any action from being maintained until the particular 
facts have been settled by arbitration, such stipulation prevents any action until 
ascertainment of facts by arbitration. This view presents a substantial 
modification of doctrine as announced in Scott v. Avery, supra. Where a 
provision required any question of liability, either as to the extent or nature 
of liability, to be referred to arbitration, and stipulated that no action or suit 
was maintainable except for the sum awarded, Woodall v. Pearl Assurance Co., 
(1919) 1 K. B. 593, held the rule of Scott v. Avery, supra, applicable, since 
the assured had no possible cause of action except for the sum awarded. 
It will be noticed that the questions to be referred to arbitration were not 
limited to particular facts. English courts appear to emphasize the fact 
that so long as the cause of action comes into existence only after the arbitra- 
tion, negative words in the stipulation do not affect any remedy. 

Hamilton v. Liverpool & London Globe Ins. Co., 136 U. S. 242, is a leading 
American case. The arbitration clause provided that differences as to the 
amount of loss or damage, or as to any question, matter, or thing, concerning 
or arising out of the insurance contract should be submitted to arbitration, the 
arbitrators award to be binding and conclusive as to loss or any question sub- 
mitted, but should not decide the liability of the company. The clause was 
construed to include the amount of loss only as its subject-matter, and to be a 
valid condition precedent to liability. The general question of liability was 
left open so the clause was not an attempt to oust the court of jurisdiction. 
See also Western Assurance Co. v. Decker, 98 Fed. 381; Chippewa Lumber Co. 
v. Phenix Ins. Co., 80 Mich. 116. 

In Smith v. Preferred Masonic M. Acc. Ass’n., 51 Fed. 520, a clause which 
included any claim without restriction was held to cover only the question of 
amount of loss. The case is contrary to the principal one, and its correct- 
ness is questionable. 


In Fox v. Mason’s Fraternal Acc. Ass’n., 96 Wis. 390, an arbitration 
clause in a contract by a mutual accident insurance company with a member 
whereby all questions of liability were to be referred, and there was to be no 
suit except to enforce award, was held void as an ouster. In Canfield v. 
Maccabees, 87 Mich. 626; Raymond v. Farmers Mut. Ins. Co., 114 Mich. 386, 
where the insured were members of mutual insurance companies, clauses which 
would offend in most jurisdictions were held valid. The decision proceeds on 
the basis that members can by their own organic law provide tribunals to hear 
claims, the awards given to be conclusive. In Nurney v. Fireman’s F. Ins. Co., 
63 Mich. 633, the clause required arbitration upon written request of either 
party. It was held that if neither party required the arbitration an action 
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could be maintained regardless of the clause. In Bailey v. Aetna Ins. Co., 
77 Wis. 336, and Phoenix Ins. Co. v. Badger, 53 Wis. 283, arbitration clauses 
limited to disputes as to amount of loss did not bar an action where the issue 
was one of the liability of the company, and did not primarily concern the 
amount of loss. Where the clause was limited in its application to the amount 
of loss or damage, the failure of the company to dispute the amount of the 
loss, during the three months subsequent to the submission of proofs of loss, 
prevented the company from contesting total liability on the ground that there 
had been no compliance with the arbitration clause. Vangindertaelen v. 
Phoenix Ins. Co., 82 Wis. 112. The decision of arbitrators chosen pursuant 
to an insurance policy to determine the amount of loss is final and conclusive 
when so provided in the contract of insurance, Chandos v. American F. Ins. Co., 
84 Wis. 184. When the perverse conduct and want of good faith on the part 
of the insurance company as represented by its arbitrator destroys the 
possibility of an award, the insured may sue at once, Chapman v. Rockford Ins. 
Co., 89 Wis. 572. 

Statutory provisions for arbitration do not preclude the parties from making 
a contract for submitting their controversies to arbitration as at common law. 
Allen v. Chase, 3 Wis. 249, held that the statutory arbitration provision 
abrogated the common law mode, but Darling v. Darling, 16 Wis. 644, ex- 
pressly overruled the foregoing case, holding an award not attested as re- 
quired by statute, otherwise unobjectionable, good as a common law award. See 
Montgomery v. American Cent. Ins. Co., 108 Wis. 147, to the same effect. The 
Wis. standard fire insurance policy, Sec. 1941x, provides “In case the insured and 
this company shall fail to agree as to the amount of loss or damage, each shall, 
on the written demand of either, select a competent and disinterested appraiser.” 
... “An award in writing, ... of any two (arbitrators) when filed with this 
company shall determine the amount of sound value, and the loss or damage.” 
.... “No suit or action on this policy, for the recovery of any claim, shall be 
maintainable in any court of law or equity unless all the requirements of this 
policy shall have been complied with.” The provision has been held valid and 
reasonable, and within the rule of Scott v. Avery, supra, as regards ouster of 
jurisdiction. Chapman v. Rockford Ins. Co., supra. 

J. E. Porter. 


Writ oF Error Coram Nosis—In the case of Valentine Ernst v. State, 
decided at the February assignment, the supreme court of Wisconsin has 
definitely fixed the status of the old common law writ of error coram nobis in 
this state. This writ had “fallen into desuetude,” and redress formerly obtained 
through its aid is now generally sought by motion. The function and real value 
of this writ in court procedure have not been fully appreciated in the past. It 
applies to civil, as well as criminal cases, and while it is not necessary to resort 
to it very often, still there are cases where no other procedure can adequately 
take its place. 

We have been able to ascertain that this writ was issued at least once in 
this state since the admission of Wisconsin into the union. It was in 1895, when 
on application of Spencer Haven, afterwards attorney general of Wisconsin, the 
circuit court of Price county issued the writ in the case of Fertig v. State. 
This case was later reported in 100 Wis. 301, although the reported case does 
not show the fact of the issuance of the writ. In that case, the defendant had 
been convicted of murder in the first degree, and the writ was issued for the 
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purpose of investigating the alleged facts that the jury had been tampered with. 

The question was decided in the affirmative and the judgment set aside, 
and a new trial granted. 

In the case of Second Ward Bank v. Upham, 14 Wis. 648, an application 
was made to the supreme court for the issuing of this writ. The court at the 
time did not decide whether the writ will lie in this state but rather assumed 
that it would, in deciding the case on another point. 

Valentine Ernst, in his petition to the supreme court, alleged that he was 
sentenced to thirty years’ imprisonment in the state’s prison, on April 28, 1918, 
by the municipal court of Milwaukee county, on his plea of guilty; that he 
was a “foreigner and not conversant with the English language, and that he 
was fraudulently induced to plead guilty, not knowing or comprehending the 
meaning and tenor of such plea, and that the facts with reference thereto were 
unknown to the court and were withheld from the court.” The question whether 
relief could be granted at this time by any court by the issuing of the writ of 
error coram nobis was thoroughly argued in the supreme court on an order to 
the attorney general to show cause why such writ should not issue, and, while 
the court held that the supreme court could not issue the writ, it did hold that 
the municipal court of Milwaukee county has the power and jurisdiction to 
issue the writ, and that “the protecting features involved in the original com- 
mon law remedies are still intact, and the designed relief embraced in the 
original forms are still available under our modern practice, serving the purpose 
of protecting certain fundamental and inalienable rights with respect to life, 
liberty and property, and affording pursuant to the common law maxim where- 
ever there is a wrong, a remedy.” 

The court also held that nothing said should be construed as an ex- 
pression of opinion on the part of the court as to the guilt or innocence of the 
applicant; that the question of guilt or innocence is not a necessary subject of 
inquiry; that the writ is not allowed as of course, but is in the discretion of 
the court; that the statute of limitations does not run as fraud vitiates every 
transaction into which it enters; and the effect of the fraud, assuming it to 
have been practiced, will be to leave the information without a plea, which is 
a necessary requisite to a judgment and sentence. 

That this writ will be made more frequent use of in the future is evident 
as the court gives four instances in which it has been held a proper remedy, viz. : 

1. Where an infant has appeared solely by an attorney, and where the 
fact of such infancy was not made known to the court. Wéitherow v. Smith- 
son, 37 W. V. 757. 

2. Where the death of a party to an action was not made known to the 
court prior to the time that the judgment was rendered. Kempf v. Cook, 18 
Md. 130. 

3. Where through fraud of an attorney a judgment by default was taken. 
2R. C. L,, 307. 

4. Where in a criminal prosecution the accused was forced through well 
founded appearance of mob violence to plead guilty. Sanders v. State, 85 Ind. 
318, and State v. Calhoun, 50 Kan. 523. 

Any error of fact not appearing on the record which would vitiate the 
judgment, may be grounds for the issuing of the writ. 

J. E. MEsSsERSCHMIDT, 
Asst. Atty. GENERAL. 








